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IN THE SUPREME COURT OF THE STATE OF IDAHO
DAVID L. CALDWELL and KATHY C. CALDWELL, husband
and wife; LAWRENCE L. SEILER and THERESA L. SEILER,
husband and wife; PATRICIA ST. ANGELO,
Plaintiffs/Appellants/Cross-Respondents,
vs.

THOMAS W. COMETTO and LORI M. COMETTO,
husband and wife; and DOES 1-5,
Defendants/Respondents/Cross-Appellants.

Appealed from the District Court of the First Judicial
District of the State ofIdaho, in and for Bonner County
HON. CHARLES W. HOSACK
District Judge

ARTHURB.MACOMBER
Attorney for Appellants/Cross-Respondents
BRENT FEATHERSTON
Attorney for Respondents/Cross-Appellants
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First Judicial District Court - Bonner County
Tim
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Case: CV-2007-0001744 Current Judge: Idaho Supreme Court
David L Caldwell, eta/. vs. Thomas William Cometto, eta!.

David L Caldwell, Kathy C Caldwell, Lawrence L Seiler, Theresa L Seiler, Patricia St. Angelo vs. Thomas William
Cometto, Lori Marie Cometto
Date

Code

User

10/17/2007

NCOC

MORELAND

New Case Filed - Other Claims

MORELAND

Filing: A 1 - Civil Complaint, More Than $1000 No Steve Yerby
Prior Appearance Paid by: Arthur Macomber
Receipt number: 0382460 Dated: 10/17/2007
Amount: $88.00 (Check) For: [NONE]

APER

MORELAND

Plaintiff: Caldwell, David L Appearance Arthur B
Macomber

Steve Yerby

APER

MORELAND

Plaintiff: Caldwell, Kathy C Appearance Arthur B
Macomber

Steve Yerby

APER

MORELAND

Plaintiff: Seiler, Lawrence L Appearance Arthur B Steve Yerby
Macomber

APER

MORELAND

Plaintiff: Seiler, Theresa L Appearance Arthur B
Macomber

APER

MORELAND

Plaintiff: St. Angelo, Patricia Appearance Arthur B Steve Yerby
Macomber

REQU

MORELAND

Request for Declaratory Judgment to Quiet Title & Steve Verby
Injunction

10/22/2007

NOTC

MORELAND

Notice of Lis Pendens

Steve Yerby

10/30/2007

SMIS

HENDRICKSO

Summons Issued - Thomas Cometto and Lori
Cometto

Steve Yerby

11/16/2007

AFSV

MORELAND

Affidavit on Return of Service - at Cometto's
Residence

Steve Yerby

SMRT

MORELAND

Summons Returned

Steve Yerby

PHILLIPS

Filing: 11A - Civil Answer Or Appear. More Than
Steve Yerby
$1000 No Prior Appearance Paid by:
Featherston Law Firm Receipt number: 0384463
Dated: 11/26/2007 Amount: $58.00 (Check) For:
[NONE]

MOTN

MORELAND

Motion for Automatic Disqualification of Judge
I.R.C.P.40(d)(1)

Steve Yerby

NOAP

MORELAND

Notice Of Appearance

Steve Yerby

APER

MORELAND

Defendant: Cometto, Thomas W Appearance
Brent Featherston

Steve Yerby

APER

MORELAND

Defendant: Cometto, Lori M Appearance Brent
Featherston

Steve Yerby

11/28/2007

OBJC

MORELAND

Plaintiffs Objection to Motion to Disqualify Judge Steve Yerby
Yerby

12/10/2007

DISA

MORELAND

Disqualification Of Judge - Automatic (Judge
Yerby)

Steve Yerby

CHJG

MORELAND

Change Assigned Judge

District Court Clerks

12/14/2007

NOTC

MORELAND

Notice of Intent to Take Default

District Court Clerks

12/19/2007

ANSW

MORELAND

Answer

District Court Clerks

12/27/2007

SCHE

JACKSON

Scheduling Order

District Court Clerks

12/31/2007

ORDR

MORELAND

Amended Order of Reassignment

John Patrick Luster

CHJG

MORELAND

Change Assigned Judge

Charles Hosack

11/26/2007

Judge
Steve Yerby

Steve Yerby

Date:

010

First Judicial District Court - Bonner County

Time:

PM
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Case: CV-2007-0001744 Current Judge: Idaho Supreme Court
David L Caldwell, etal. vs. Thomas William Cometto, etal.

David L Caldwell, Kathy C Caldwell, Lawrence L Seiler, Theresa L Seiler, Patricia St. Angelo vs. Thomas William
Cornetto, Lori Marie Cometto
Date

Code

User

1/4/2008

NOSV

MORELAND

Notice Of Service of Request for Answers to
Interrogatories, Set One

Charles Hosack

1/7/2008

REQU

MORELAND

Request for Temporary Restraining Order

Charles Hosack

1/8/2008

OBJC

MORELAND

Objection to Plaintiffs' Request for Temporary
Restraining Order

Charles Hosack

1/14/2008

MOTN

MORELAND

Cross Motion for Temporary Restraining Order & Charles Hosack
Notice of Hearing

ORDR

MORELAND

Order for Joint Preliminary Injunction

Charles Hosack

HRHD

MORELAND

Hearing result for Motion held on 01/14/2008
04:00 PM: Hearing Held for Temporary
Restraining Order - Kootenai Cty

Charles Hosack

GRNT

MORELAND

Hearing result for Motion held on 01/14/2008
04:00 PM: Motion Granted for Temporary
Restraining Order - Kootenai Cty

Charles Hosack

1/16/2008

HRSC

MORELAND

Hearing Scheduled (Motion 01/14/200804:00
Charles Hosack
PM) for Temporary Restraining Order - Kootenai
Cty

1/22/2008

CTLG

MORELAND

Hearing result for Motion held on 01/14/2008
04:00 PM: Court Log-Kootenai County for
Temporary Restraining Order - Kootenai Cty

Charles Hosack

3/7/2008

NOSV

PHILLIPS

Notice Of Service (of Discovery) - Featherston

Charles Hosack

3/12/2008

LETT

BRACKETT

Letter from Mr. Macomber

Charles Hosack

3/20/2008

BONT

BRACKETT

Bond Posted for Transcript (Receipt 390365
Dated 3/20/2008 for 508.00)

Charles Hosack

LETT

BRACKETT

Letter sent to Mr. Macomber

Charles Hosack

4/2/2008

NOSV

PHILLIPS

Notice Of Service (re discovery) - Featherston

Charles Hosack

4/3/2008

MOTN

PHILLIPS

Motion for Restraining Order/Preliminary
Charles Hosack
Injunction and Motion to Shorten Time for Hearing
and Notice of Hearing - April 10, 2008

AFFD

PHILLIPS

Affidavit of Thomas Com etta in Support of Motion Charles Hosack
for Preliminary Injunction

AFFD

PHILLIPS

Affidavit of Jace Cometto in Support of Motion for Charles Hosack
Preliminary Injunction

HRSC

PHILLIPS

Hearing Scheduled (Motion 04/10/200803:30
PM) to Shorten time

Charles Hosack

HRSC

PHILLIPS

Hearing Scheduled (Motion 04/10/2008 03:30
PM) for Restraing Order/Preliminary Injunction

Charles Hosack

4/7/2008

CINF

BRACKETT

Clerk Information-File was given to Jola along
with transcripts

Charles Hosack

4/9/2008

BNDV

BRACKETT

Bond Converted (Transaction number 306936
dated 4/9/2008 amount 508.00)

Charles Hosack

NOSV

PHILLIPS

Notice Of Service of Plaintiffs' Responsive Motion Charles Hosack
to Deny Defendants' Request for Restraining
Order, and Plaintiffs Request for Restraining
Order Against Defendants

Judge

- .2.-

Date: 1/29/2010
Time.

First Judicial District Court - Bonner County
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David L Caldwell, etal. vs. Thomas William Cometto, etal.

David L Caldwell, Kathy C Caldwell, Lawrence L Seiler, Theresa L Seiler, Patricia St. Angelo vs. Thomas William
Cornetto, Lori Marie Cometto
Date

Code

User

4/9/2008

MOTN

PHILLIPS

Plaintiffs' Responsive Motion to Deny Defendants' Charles Hosack
Motion for Restraining Order or Preliminary
Injunction, and Motion to Restrain Defendants

AFFD

PHILLIPS

Affidavit of David Caldwell in Support of Plaintiffs' Charles Hosack
Motion to Deny Defendants' Motion for
Restraining Order and Preliminary injunction

CTLG

PHILLIPS

Hearing result for Motion held on 04/10/2008
03:30 PM: Court Log- Kootenai County for
Restraing Order/Preliminary Injunction

Charles Hosack

DCHH

PHILLIPS

Hearing result for Motion held on 04/10/2008
03:30 PM: District Court Hearing Held
Court Reporter: Joann Schaller
Number of Transcript Pages for this hearing
estimated: for Restraing Order/Preliminary
Injunction

Charles Hosack

GRNT

PHILLIPS

Hearing result for Motion held on 04/10/2008
03:30 PM: Motion Granted for Restraing
OrderlPreliminary Injunction (mutual restraining
order)

Charles Hosack

GRNT

PHILLIPS

Hearing result for Motion held on 04/10/2008
03:30 PM: Motion Granted to Shorten time

Charles Hosack

CTLG

PHILLIPS

Hearing result for Motion held on 04/10/2008
03:30 PM: Court Log- Kootenai County to
Shorten time

Charles Hosack

AFFD

PHILLIPS

Affidavit of Bruce Beebe in Support of Plaintiffs'
Motion to Deny Defendants' Motion for
Restraining Order and Preliminary Injunction

Charles Hosack

AFFD

PHILLIPS

Affidavit of Kathleen Caldwell in Support of
Plaintiffs' Motion to Deny Defendants' Motion for
Restraining Order and Preliminary Injunction

Charles Hosack

HRSC

PHILLIPS

Hearing Scheduled (Status Conference
04/28/2008 04:00 PM) Kootenai County

Charles Hosack

PHILLIPS

Notice Of Hearing

Charles Hosack

FlOC

PHILLIPS

File Out Of County

Charles Hosack

4/17/2008

NOTC

CMOORE

Notice of Service of Request for Admissions, Set Charles Hosack
One

4/28/2008

HRVC

PHILLIPS

Hearing result for Status Conference held on
04/28/2008 04:00 PM: Hearing Vacated
Kootenai County

Charles Hosack

5/1/2008

NOSV

MORELAND

Notice Of Service of Request for Production of
Documents

Charles Hosack

5/2/2008

NOSV

PHILLIPS

Notice Of Service of Plaintiffs Responses to
Defendants' Request for Answers for First Set of
Interrogatories, Request for Admissions, and
Request for Production of Documents
Propounded to Plaintiffs

Charles Hosack

5/5/2008

FIRT

PHILLIPS

File Returned

Charles Hosack

4/10/2008

4/16/2008

Judge

-3-
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Case: CV-2007 -0001744 Current Judge: Idaho Supreme Court
David L Caldwell, etal. vs. Thomas William Cometto, etal.

David L Caldwell, Kathy C Caldwell, Lawrence L Seiler, Theresa L Seiler, Patricia St. Angelo vs. Thomas William
Cometto, Lori Marie Cornetto
Date

Code

User

5/5/2008

SCHE

PHILLIPS

Scheduling Order, Notice of Trial Setting and
Initial Pretrial Order

Charles Hosack

HRSC

PHILLIPS

Hearing Scheduled (Court Trial - 2 Days
09/03/2008 09:00 AM) Bonner County

Charles Hosack

5/7/2008

MISC

PHILLIPS

Disclosure of Expert Witness

Charles Hosack

5/S/2008

ORDR

PHILLIPS

Order Re Pending Motions

Charles Hosack

5/12/2008

SUBI

JACKSON

Subpoena Duces Tecum issued - Theresa L.
Seiler

Charles Hosack

SUBI

JACKSON

Subpoena Duces Tecum issued - Lawrence L.
Seiler

Charles Hosack

SUBI

JACKSON

Subpoena Duces Tecum issued - David L.
Caldwell

Charles Hosack

SUBI

JACKSON

Subpoena Duces Tecum issued - Kathy Caldwell Charles Hosack

SUBI

JACKSON

Subpoena Duces Tecum issued - Patricia St.
Angelo

Charles Hosack

NOTO

PHILLIPS

Notice Of Intent to Take Oral Deposition of
Lawrence Seiler - June 19, 2008

Charles Hosack

NOTO

PHILLIPS

Notice Of Intent to Take Oral Deposition of
Theresa Seiler - June 19, 2008

Charles Hosack

NOTO

PHILLIPS

Notice Of Intent to to Take Oral Deposition of
Patricia St. Angelo. - June 19, 2008

Charles Hosack

NOTO

PHILLIPS

Notice Of Intento to Take Oral Deposition of
Kathleen Caldwell - June 17, 2008

Charles Hosack

NOTO

PHILLIPS

Notice Of Intent to Take Oral Deposition of David Charles Hosack
Caldwell - June 17, 2008

MOTN

PHILLIPS

Motion to Compel Answers to Interrogatories, Set Charles Hosack
One

AFFO

PHILLIPS

Affidavit and Certification of Good Faith in
Support of Motion to Compel Answers to
Interrogatories, Set One

NOFH

PHILLIPS

Notice Of Hearing and Motion to Compel Answers Charles Hosack
to Interrogatories, Set One - June 3, 200S

MOTN

OPPELT

Motion to Compel and Notice of Telephonic
Hearing

Charles Hosack

AFFO

OPPELT

Affidavit of Counsel in Support of Defendants'
Motion to Compel

Charles Hosack

NOSV

OPPELT

Notice Of Service- Defendants' Responses to
Plaintiffs Request for Admissions, Set One

Charles Hosack

HRSC

OPPELT

Hearing Scheduled (Motion to Compel
06/03/200803:30 PM) in Kootenai CountyTelephonic

Charles Hosack

MISC

PHILLIPS

********************BEGIN FILE NO.

Charles Hosack

5/16/2008

5/19/2008

5/20/2008

Judge

Charles Hosack

2*****************

5/21/2008

NOSV

OPPELT

Notice Of Service- Defendants' First Amended
Responses to Plaintiffs' Request for Answers to
Interrogatories, Set One
_ L.L

Charles Hosack

Date:
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Time:
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Cometto, Lori Marie Cometto
Date

Code

User

5/21/2008

NOTC

PHILLIPS

Notice of Intent to Take Oral Deposition (of Oefs) Charles Hosack
June 24, 2008

SUBI

PHILLIPS

Subpoena Issued by Attorney for Thomas
Cometto

Charles Hosack

SUBI

PHILLIPS

Subpoena Issued by Attorney for Lori Cometto

Charles Hosack

OBJC

PHILLIPS

Plaintiffs Objection to Defendants' Motion to
Comple, and Notice of Motion and Motion for
Protective Order

Charles Hosack

HRSC

PHILLIPS

Hearing Scheduled (Hearing Scheduled

Charles Hosack

5/27/2008

Judge

06/03/2008 03:30 PM) Plaintiffs Objection to
Motion to Compel
HRSC

PHILLIPS

Hearing Scheduled (Motion 06/03/2008 03:30
PM) Plfs Motion for Protective Order

Charles Hosack

AFFD

PHILLIPS

Affidavit in Support Plaintiffs' Objection to
Defendants' Motion to Compel, and Notice of
Motion and Motion for Protective Order

Charles Hosack

5/28/2008

FlOC

PHILLIPS

File Out Of County

Charles Hosack

6/312008

CTLG

PHILLIPS

Hearing result for Motion to Compel held on

Charles Hosack

06/03/2008 03:30 PM: Court Log- in Kootenai
County- Telephonic

6/6/2008

DENY

PHILLIPS

Hearing result for Motion to Compel held on
06/03/2008 03:30 PM: Motion Denied (Plf given
extra time to answer) in Kootenai CountyTelephonic

Charles Hosack

CTLG

PHILLIPS

Hearing result for Hearing Scheduled held on
06/03/2008 03:30 PM: Court Log- Plaintiffs
Objection to Motion to Compel

Charles Hosack

GRNT

PHILLIPS

Charles Hosack
Hearing result for Hearing Scheduled held on
06/03/2008 03:30 PM: Motion Granted Plaintiffs
Objection to Motion to Compel (plf given extra
time to answer)

CTLG

PHILLIPS

Hearing result for Motion held on 06/03/2008
03:30 PM: Court Log- Kootenai County Plfs
Motion for Protective Order

Charles Hosack

DCHH

PHILLIPS

Hearing result for Motion held on 06/03/2008
03:30 PM: District Court Hearing Held
Court Reporter: Joann Schaller
Number of Transcript Pages for this hearing
estimated: Plfs Motion for Protective Order

Charles Hosack

FIRT

PHILLIPS

File Returned

Charles Hosack

NOSV

PHILLIPS

Notice Of Service of Plaintiffs Amended
Responses to Defendants' Request for Answers
for First Set of Interrogatories. Request for
Admissions, and Request for Production of
Documents

Charles Hosack

WITN

PHILLIPS

Expert Witness Disclosure

Charles Hosack

-5-
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First Judicial District Court - Bonner County

Time:

ROA Report

Page 6 of 15

User: SMITH

Case: CV-2007-0001744 Current Judge: Idaho Supreme Court
David L Caldwell, etal. vs. Thomas William Cometto, etal.

David L Caldwell, Kathy C Caldwell, Lawrence L Seiler, Theresa L Seiler, Patricia St. Angelo vs. Thomas William
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Date

Code
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6/6/2008

MISC

PHILLIPS

Plaintiffs Privilege Log Related to Plaintiffs
Charles Hosack
amended Responses to Defendants' Request for
Answers to 1st Set of Interrogatories Etc

6/11/2008

DCHH

PHILLIPS

Hearing result for Motion to Compel held on
Charles Hosack
06/03/2008 03:30 PM: District Court Hearing Hel!
Court Reporter: Joann Schaller
Number of Transcript Pages for this hearing
estimated: in Kootenai County- Telephonic

DCHH

PHILLIPS

Hearing result for Hearing Scheduled held on
Charles Hosack
06/03/200803:30 PM: District Court Hearing Hel!
Court Reporter: Joann Schaller
Number of Transcript Pages for this hearing
estimated: Plaintiffs Objection to Motion to
Compel

6/12/2008

NOSV

PHILLIPS

Notice Of Service of Plaintiffs' Request for
Admissions, Set Two

Charles Hosack

7/30/2008

NOSV

PHILLIPS

Notice Of Service (Defs Responses)

Charles Hosack

8/12/2008

SUBI

ADLER

Subpoena Issued-David L Caldwell

Charles Hosack

SUBI

ADLER

Subpoena Issued-Kathy Caldwell

Charles Hosack

MOTN

PHILLIPS

Motion to Compel Plaintiffs' Attendance at
Deposition, Motion to Shorten Time, Motion for
Sanctions and Notice of Hearing - Aug 15, 2008

Charles Hosack

AFFD

PHILLIPS

Affidavit of Counsel in Support of Defendants'
Motion to Compel Plaintiffs' Attendance at
Deposition

Charles Hosack

NOTD

PHILLIPS

Amended Notice Of Intent to Take Oral
Deposition (of David Caldwell)

Charles Hosack

NOTD

PHILLIPS

Amended Notice Of Intent to Take Deposition (of Charles Hosack
Kathleen Caldwell)

HRSC

PHILLIPS

Hearing Scheduled (Motion to Compel
Charles Hosack
08/15/2008 10: 30 AM) re: Plaintiffs attendance at
Deposition

HRSC

PHILLIPS

Hearing Scheduled (Motion 08/15/2008 10:30
AM) to Shorten Time

Charles Hosack

HRSC

PHILLIPS

Hearing Scheduled (Motion 08/15/2008 10:30
AM) for Sanctions (Featherston to appear
telephonically)

Charles Hosack

SUBR

PHILLIPS

Subpoena Returned (issued by Macomber served Charles Hosack
to attorney for Lori Cometto)

SUBR

PHILLIPS

Subpoena Returned (issued by Macomber served Charles Hosack
to attorney for Thomas Cometto)

OBJC

PHILLIPS

Plaintiffs Objection to Motion to Compel Plaintiffs Charles Hosack
Deposition and Motion for Sanctions

AFFD

PHILLIPS

Affidavit in support of Plaintiffs' Objection to
Defendants' Motion to Compel Attendance at
Deposition and Motion for Sanctions

8/13/2008

8/14/2008

Judge

_ c-

Charles Hosack

Date:
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8/14/2008

MISC

PHILLIPS

Proposed Order to Deny Defendants' Motion to
Compel Plaintiffs' Attendance at Deposition,
Motion to Shorten Time, Motion for Sanctions

Charles Hosack

HRSC

PHILLIPS

Hearing Scheduled (Hearing Scheduled
08/15/200810:30 AM) Plaintiffs Objection to
Motions

Charles Hosack

SUBR

PHILLIPS

Amended Subpoena Duces Tecum Returned - re Charles Hosack
David Caldwell

SUBR

PHILLIPS

Amended Subpoena Duces Tecum Returned - re Charles Hosack
Kathy Caldwell

ORDR

PHILLIPS

Order

Charles Hosack

CTLG

PHILLIPS

Hearing result for Motion to Compel held on
08/15/200810:30 AM: Court Log- Kootenai
County re: Plaintiffs attendance at Deposition
(Featherston to appear telephonically) (have not
received physical court log yet from Kootenai)

Charles Hosack

DCHH

PHILLIPS

Hearing result for Motion to Compel held on
Charles Hosack
08/15/200810:30 AM: District Court Hearing Hell
Court Reporter:
Number of Transcript Pages for this hearing
estimated: re: Plaintiffs attendance at Deposition
(Featherston to appear telephonically)

GRNT

PHILLIPS

Hearing result for Motion to Compel held on
08/15/200810:30 AM: Motion Granted re:
Plaintiffs attendance at Deposition (Featherston
to appear telephonically)

Charles Hosack

CTLG

PHILLIPS

Hearing result for Motion held on 08/15/2008
10:30 AM: Court Log- Kootenai County to
Shorten Time (Featherston to appear
telephon ically)

Charles Hosack

DCHH

PHILLIPS

Hearing result for Motion held on 08/15/2008
10:30 AM: District Court Hearing Held
Court Reporter: Joann Schaller
Number of Transcript Pages for this hearing
estimated: to Shorten Time (Featherston to
appear telephonically)

Charles Hosack

GRNT

PHILLIPS

Hearing result for Motion held on 08/15/2008
10:30 AM: Motion Granted to Shorten Time
(Featherston to appear telephonically)

Charles Hosack

CTLG

PHILLIPS

Hearing result for Motion held on 08/15/2008
10:30AM: Court Log- Kootenai County
for
Sanctions (Featherston to appear telephonically)

Charles Hosack

DCHH

PHILLIPS

Hearing result for Motion held on 08/15/2008
10:30 AM: District Court Hearing Held
Court Reporter: Joann Schaller
Number of Transcript Pages for this hearing
estimated: for Sanctions (Featherston to appear
telephonically)

Charles Hosack

8/1512008

Judge

- 7-
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User

8/15/2008

DENY

PHILLIPS

Hearing result for Motion held on 08/15/2008
10:30AM: Motion Denied for Sanctions
(Featherston to appear telephonically)

Charles Hosack

CTLG

PHILLIPS

Hearing result for Hearing Scheduled held on
08/15/2008 10:30 AM: Court Log- Kootenai
County
Plaintiff's Objection to Motions

Charles Hosack

DCHH

PHILLIPS

Charles Hosack
Hearing result for Hearing Scheduled held on
08/15/200810:30 AM: District Court Hearing Hell
Court Reporter: Joann Schaller
Number of Transcript Pages for this hearing
estimated: Plaintiffs Objection to Motions

NOTC

PHILLIPS

Amended Notice of Intent to Take Oral Deposition Charles Hosack

SUBI

PHILLIPS

Amended Subpoena Duces Tecum Issued - for
Lori Cometto - by Macomber

Charles Hosack

SUBI

PHILLIPS

Amended Subpoena Duces Tecum Issued - for
Thomas Cometto - by Macomber

Charles Hosack

NOTC

PHILLIPS

Amended Notice of Intent to Take Oral Deposition Charles Hosack
- re Lori Cometto

NOTC

PHILLIPS

Amended Notice of Intent to Take Oral Deposition Charles Hosack
- re Thomas Cometto

8/21/2008

WITN

PHILLIPS

Disclosure of Witness List - Macomber

Charles Hosack

8/22/2008

WITN

PHILLIPS

Defendant's Witness List

Charles Hosack

8/26/2008

BREF

PHILLIPS

Trial Brief on Res Judicata and Issue Preclusion

Charles Hosack

8/27/2008

NOTe

ADLER

Notice of filing defs list of exhibits

Charles Hosack

MOTN

PHILLIPS

Motion for Order to Take Judicial Notice

Charles Hosack

MOTN

PHILLIPS

Motion to Exclude Testimony andlor Motion in
Limine

Charles Hosack

BREF

PHILLIPS

Defendant's Trial Brief

Charles Hosack

NOFG

MORELAND

Notice Of Filing Plaintiffs' List of Exhibits

Charles Hosack

MOTN

MORELAND

Plaintiffs' Motion to Amend the Pleadings to
Conform with Evidence, Pursuant to I.R.C.P.
15(b)

Charles Hosack

NOSV

MORELAND

Charles Hosack
Notice Of Service of Plfs' Motion to Amend the
Pleadings to Conform with Evidence, Pursuant to
I.R.C.P. 15(b)

MISC

PHILLIPS

Plaintiff's Proposed Memorandum Opinion:
Findings of Fact and Conclusions of Law

Charles Hosack

8/28/2008

FlOC

OPPELT

File Out Of County- Judge Hosack

Charles Hosack

8/29/2008

BREF

PHILLIPS

Trial Brief on Easements, Mistake and "Spite"
Roads

Charles Hosack

9/212008

MISC

PHILLIPS

Amended Request for Declaratory Judgment to
Quiet Title and Injunction

Charles Hosack

8/2012008

Judge

- ?-
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9/2/2008

BREF

PHILLIPS

Trial Brief on Servient Relocation of the
Easement Without injury and Dominant
Tenement Maintenance Using Secondary
Easement

Charles Hosack

CTLG

PHILLIPS

Court Log- Kootenai County

Charles Hosack

CTST

PHILLIPS

Court Trial Started (in Kootenai County)

Charles Hosack

EXHB

PHILLIPS

Exhibit List - Plaintiffs (from court trial)

Charles Hosack

EXHB

PHILLIPS

Exhibit List - Defendant's (from court trial)

Charles Hosack

MISC

PHILLIPS

copy of Letter from M & M Court Reporting re
depositions of Caldwells

Charles Hosack

MISC

PHILLIPS

copy of Letter from M & M Court Reporting re
depositions of Comettos

Charles Hosack

CTLG

PHILLIPS

Hearing result for Court Trial - 2 Days held on
09/03/200809:00 AM: Court Log- CD No
08-136 Bonner County

Charles Hosack

DCHH

PHILLIPS

Hearing result for Court Trial - 2 Days held on
Charles Hosack
09/03/200809:00 AM: District Court Hearing Hel!
Court Reporter: JoAnn Schaller
Number of Transcript Pages for this hearing
estimated: Bonner County

CINF

PHILLIPS

Clerk Information - Judge took file to Kootenai
County to conclude trial

Charles Hosack

FlOC

PHILLIPS

File Out Of County

Charles Hosack

9/9/2008

ESTM

MUELLER

Court reporter's estimated cost for preparation of Charles Hosack
transcript on appeal for proceedings held
09/02-04/2008 $1251.25 (JoAnn Schaller court
reporter)

9/19/2008

BREF

PHILLIPS

Plaintiffs' Trial Brief on "Hold Harmless" Provision Charles Hosack
of Easement Agreement

BREF

PHILLIPS

Defendants' Post-Trial Brief

Charles Hosack

9/23/2008

MISC

PHILLIPS

Plaintiffs Proposed Memorandum Opinion:
Findings of Fact and Conclusions of Law

Charles Hosack

9/26/2008

BREF

PHILLIPS

Defendants' Post Trial Brief

Charles Hosack

9/29/2008

REPL

PHILLIPS

Plaintiffs Reply to Defendants' Post-Trial Brief

Charles Hosack

10/23/2008

OR DR

PHILLIPS

Order Requiring Survey for Purposes of Final
Judgment

Charles Hosack

11/4/2008

MISC

OPPELT

Submission to Court Re Order Requiring Survey

Charles Hosack

11/17/2008

CTLG

PHILLIPS

Court Log- Kootenai County

Charles Hosack

DCHH

PHILLIPS

District Court Hearing Held
Court Reporter: JoAnn Schaller
Number of Transcript Pages for this hearing
estimated: unknown

Charles Hosack

FIRT

OPPELT

File Returned

Charles Hosack

9/3/2008

11/21/2008

Judge

- 9-
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User

11/21/2008

CINF

PHILLIPS

Clerk Information - received court log for Nov
17th - had not received any notice of hearing for
this court date

Charles Hosack

12/412008

ORDR

PHILLIPS

Order Re Survey

Charles Hosack

12/19/2008

AFFD

OPPELT

Affidavit of Judy Parmer in Support of Plaintiffs'
Charles Hosack
Motion to Compel Compliance with Judical Order
for Survey

AFFD

OPPELT

Affidavit of Arthur B. Macomber in Support of
Plaintiffs' Motion to Compel Compliance with
Judical Order for Survey

AFFD

OPPELT

Affidavit of Daivd Caldwell in Support of Plaintiffs' Charles Hosack
Motion to Compel Compliance with Judical Order
for Survey

NOFH

OPPELT

Notice Of Hearing and Motion to Compel
Compliance with Judical Order

Charles Hosack

HRSC

OPPELT

Hearing Scheduled (Motion to Compel
02/03/2009 03:30 PM) Compliance with Judical
Order (In Kootenai County)

Charles Hosack

1/20/2009

NOFH

PHILLIPS

Amended Notice Of Hearing and Motion to
Compel Compliance With Judicial Order - Feb 3,
2009

Charles Hosack

1/28/2009

FlOC

PHILLIPS

File Out Of County

Charles Hosack

2/312009

CTLG

PHILLIPS

Hearing result for Motion to Compel held on
02/03/200903:30 PM: Court Log- Compliance
with JUdical Order (In Kootenai County)

Charles Hosack

DCHH

PHILLIPS

Hearing result for Motion to Compel held on
Charles Hosack
02/03/2009 03:30 PM: District Court Hearing Hel(
Court Reporter: Joann Schaller
Number of Transcript Pages for this hearing
estimated: Compliance with Judical Order (In
Kootenai County)

2/6/2009

FIRT

PHILLIPS

File Returned

Charles Hosack

2/12/2009

NOTC

PHILLIPS

Notice to Court Regarding Survey

Charles Hosack

LETT

PHILLIPS

Letter from Featherston to Court

Charles Hosack

AFFD

PHILLIPS

Affidavit of Allan R Neill Requesting Cometto road Charles Hosack
Be Removed from his Property

LETT

PHILLIPS

Letter to Court from Macomber

2/20/2009

OBJC

OPPELT

Objection to Consideration of Affidavit of Allan R. Charles Hosack
Neill

2/23/2009

ORDR

PHILLIPS

Order Denying Plaintiffs' Motion to Compel
Compliance With Judicial Order

Charles Hosack

3/12/2009

ORDR

PHILLIPS

Memorandum Decision

Charles Hosack

3/25/2009

NOTC

OPPELT

Notice of Motion and Motion to Alter or Amend
the Memorandum Decision Filed on March 12,
2009

Charles Hosack

Judge

-/<1-

Charles Hosack

Charles Hosack

Date: 1/29/2010
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Code

User

3/25/2009

HRSC

OPPELT

Hearing Scheduled (Motion 05/05/200903:30
PM) to Alter or Amend the Memorandum
Decision Filed on March 12, 2009

Charles Hosack

4/2812009

FlOC

OPPELT

File Out Of County - Judge Hosack

Charles Hosack

RSPN

PHILLIPS

Defendant's Response to Plaintiffs Motion to
Alter or Amend the Memorandum Decision

Charles Hosack

CTLG

PHILLIPS

Hearing result for Motion held on 05/05/2009
03:30 PM: Court Log- to Alter or Amend the
Memorandum Decision Filed on March 12,2009
(Kootenai County)

Charles Hosack

DCHH

PHILLIPS

Charles Hosack
Hearing result for Motion held on 05/05/2009
03:30 PM: District Court Hearing Held
Court Reporter: no name given
Number of Transcript Pages for this hearing
estimated: none given
to
Alter or Amend the Memorandum Decision Filed
on March 12,2009 (Kootenai County)

5/1412009

BREF

OPPELT

Supplemental Brief Re: Motion to Alter or Amend Charles Hosack
Memorandum Decision

5/19/2009

ORDR

PHILLIPS

Order Denying Plaintiffs Motion to Alter or Amend Charles Hosack
Memorandum Decision Filed on March 12, 2009

5/28/2009

ORDR

PHILLIPS

Order of Submittal of Pending Motion for Decision Charles Hosack

MISC

PHILLIPS

Proposed final judgment from Macomber (cover
page indicates it has been faxed to judge by
attorney)

Charles Hosack

5/29/2009

MOTN

OPPELT

Motion for Entry of Judgment

Charles Hosack

6/212009

OBJC

OPPELT

Defendant's Objection to Plaintiffs' Supplemental Charles Hosack
Brief Re Motion to Alter or Amend Memorandum
Decision

6/5/2009

ORDR

OPPELT

Order Denying Motion to Amend

Charles Hosack

7/1/2009

PART

PHILLIPS

Partial Judgment Or Opinion Filed

Charles Hosack

CDIS

PHILLIPS

Civil Disposition entered for: Cometto, Lori Marie, Charles Hosack
Defendant; Cometto, Thomas William,
Defendant; Caldwell, David L, Plaintiff; Caldwell,
Kathy C, Plaintiff; Seiler, Lawrence L, Plaintiff;
Seiler, Theresa L, Plaintiff; St. Angelo, Patricia,
Plaintiff. Filing date: 7/1/2009

7/6/2009

NOTC

PHILLIPS

Notice of Motion and Motion to Alter or Amend
Partial Judgment (no hearing requested)

Charles Hosack

7/10/2009

MEMO

OPPELT

Defendants' Memorandum of Fees and Costs

Charles Hosack

7/14/2009

MEMO

PHILLIPS

Memorandum of Costs

Charles Hosack

AFFD

PHILLIPS

Affidavit of Arthur B Macomber in Support of
Memorandum of Costs

Charles Hosack

NOTC

PHILLIPS

Notice of Motion and Motion to Disallow Costs
Sought by Defendants (no hearing date as yet)

Charles Hosack

5/512009

7/24/2009

Judge

-//-
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7/28/2009

NOTC

MORELAND

Corrected Notice of Motion Re: Hearing Date &
Time to Argue Motion to Disallow Costs Sought
by Defendants

Charles Hosack

OBJC

MORELAND

Defendant's Objection & Motion to Disallow
Plaintiffs' Memorandum of Costs & Notice of
Hearing

Charles Hosack

8/512009

HRSC

MORELAND

Hearing Scheduled (Motion 09/01/200903:30
PM) to disallow costs

Charles Hosack

8/6/2009

MISC

PHILLIPS

Amended Partial Judgment

Charles Hosack

8/17/2009

AFFD

OPPELT

Affidavit of Arthur B. Macumber in Support of
Amended Memorandum of Costs

Charles Hosack

MEMO

OPPELT

Amended Memorandum of Costs

Charles Hosack

NOFH

OPPELT

Amended Notice Of Hearing

Charles Hosack

CONT

OPPELT

Hearing result for Motion held on 09/01/2009
03:30 PM: Continued to disallow costs

Charles Hosack

HRSC

OPPELT

Hearing Scheduled (Hearing Scheduled

Charles Hosack

8/20/2009

Judge

10/27/200903:30 PM) Defendant's Objection
and Motion to Disallow Plaintiffs Memorandum of
Costs (in Kootenai County)

8/2112009

MOTN

PHILLIPS

Motion to Vacate Hearing

Charles Hosack

8/24/2009

MOTN

PHILLIPS

Motion to Shorten Time for Hearing

Charles Hosack

NOFH

PHILLIPS

Notice Of Hearing - Aug 27, 2009

Charles Hosack

NOTC

OPPELT

Notice of Opposition and Opposition to
Defendants' Motion to Vacate Hearing

Charles Hosack

RSPN

PHILLIPS

Plaintiffs Response to Defendant's Motion to
Disallow Plaintiffs' Memorandum of Costs

Charles Hosack

HRSC

PHILLIPS

Hearing Scheduled (Hearing Scheduled

Charles Hosack

8/25/2009

09/01/200903:30 PM) Plaintiffs Response to
Defendant's Motion to Disallow Costs; Kootenai
County;
HRSC

PHILLIPS

Hearing Scheduled (Hearing Scheduled

Charles Hosack

08/27/200903:30 PM) Objection to Defendants'
Motion to Vacate Hearing

8/27/2009

HRSC

PHILLIPS

Hearing Scheduled (Motion 08/27/200903:30
PM) to Shorten Time and Motion to Vacate
Hearing on Plfs Motion to Disallow Costs

Charles Hosack

NOFH

OPPELT

Amended Notice Of Hearing to Hear all Pending
Motions

Charles Hosack

HRVC

OPPELT

Hearing result for Hearing Scheduled held on
10/27/200903:30 PM: Hearing Vacated
Defendant's Objection and Motion to Disallow
Plaintiffs Memorandum of Costs (in Kootenai
County)

Charles Hosack

HRVC

OPPELT

Hearing result for Hearing Scheduled held on

Charles Hosack

09/01/200903:30 PM: Hearing Vacated
Plaintiffs Response to Defendant's Motion to
Disaliow Costs; Kootenai County;
11-
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Code
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8/27/2009

HRSC

OPPELT

Hearing Scheduled (Motion 09/04/2009 11 :00
AM) (All Pending Motions to be Heard in
Kootenai County)

CTLG

PHILLIPS

Hearing result for Motion held on 08/27/2009
Charles Hosack
03:30 PM: Court Log- Kootenai County
to
Shorten Time and Motion to Vacate Hearing on
Plfs Motion to Disallow Costs

DCHH

PHILLIPS

Hearing result for Motion held on 08/27/2009
Charles Hosack
03:30 PM: District Court Hearing Held
Court Reporter: Joann Schaller
Number of Transcript Pages for this hearing
estimated: none given
to
Shorten Time and Motion to Vacate Hearing on
Plfs Motion to Disallow Costs

GRNT

PHILLIPS

Charles Hosack
Hearing result for Motion held on 08/27/2009
03:30 PM: Motion Granted to Shorten Time and
Motion to Vacate Hearing on Plfs Motion to
Disallow Costs

CTLG

PHILLIPS

Hearing result for Hearing Scheduled held on
08/27/200903:30 PM: Court Log- Kootenai
County
Objection to Defendants' Motion to Vacate
Hearing; Kootenai County

DCHH

PHILLIPS

Hearing result for Hearing Scheduled held on
Charles Hosack
08/27/200903:30 PM: District Court Hearing Heh
Court Reporter: Joann Schaller
Number of Transcript Pages for this hearing
estimated: none given
Objection to Defendants' Motion to Vacate
Hearing; Kootenai County

DENY

PHILLIPS

Hearing result for Hearing Scheduled held on
Charles Hosack
08/27/200903:30 PM: Motion Denied Objection
to Defendants' Motion to Vacate Hearing;
Kootenai County

CTLG

PHILLIPS

Hearing result for Motion held on 09/04/2009
11:00 AM: Court Log- Kootenai County
(All Pending Motions to be Heard in Kootenai
County)

DCHH

PHILLIPS

Hearing result for Motion held on 09/04/2009
Charles Hosack
11:00 AM: District Court Hearing Held
Court Reporter: Joann Schaller
Number of Transcript Pages for this hearing
(All
estimated: none given
Pending Motions to be Heard in Kootenai County)

ORDR

PHILLIPS

Order for Rule 54(b) Certificate

Charles Hosack

ORDR

PHILLIPS

Order (no prevailing party for purposes of award
of costs and atty fees)

Charles Hosack

AMJT

PHILLIPS

Amended Partial Judgment With Rule 54(b)
Certificate

Charles Hosack

9/4/2009

10/812009

Judge

-/.3-

Charles Hosack

Charles Hosack

Charles Hosack

Time:
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User: SMITH

Case: CV-2007-0001744 Current Judge: Idaho Supreme Court
David L Caldwell, etal. vs. Thomas William Cometto, etal.

David L Caldwell, Kathy C Caldwell, Lawrence L Seiler, Theresa L Seiler, Patricia St. Angelo vs. Thomas William
Cometto, Lori Marie Cometto
Judge

Date

Code

User

10/8/2009

CDIS

PHILLIPS

Civil Disposition entered for: Cometto, Lori Marie, Charles Hosack
Defendant; Cometto, Thomas William,
Defendant; Caldwell, David L, Plaintiff; Caldwell,
Kathy C, Plaintiff; Seiler, Lawrence L, Plaintiff;
Seiler, Theresa L, Plaintiff; St. Angelo, Patricia,
Plaintiff. Filing date: 10/8/2009

STAT

PHILLIPS

STATUS CHANGED: closed

PHILLIPS

Miscellaneous Payment: For Making Copy Of Any Charles Hosack
File Or Record By The Clerk, Per Page Paid by:
Arthur Macomber Receipt number: 0424351
Dated: 10/9/2009 Amount: $18.00 (Cash)

PHILLIPS

File Returned

BOWERS

Filing: L4 - Appeal, Civil appeal or cross-appeal to Charles Hosack
Supreme Court Paid by: Macomber, Arthur B
(attorney for Caldwell, David L) Receipt number:
0426703 Dated: 11/19/2009 Amount: $101.00
(Check) For: Caldwell, David L (plaintiff),
Caldwell, Kathy C (plaintiff), Seiler, Lawrence L
(plaintiff), Seiler, Theresa L (plaintiff) and St.
Angelo, Patricia (plaintiff)

BONT

BOWERS

Bond Posted for Transcript (Receipt 426705
Dated 11/19/2009 for 1251.25)

Charles Hosack

BNDC

BOWERS

Bond Posted - Cash (Receipt 426706 Dated
11/19/2009 for 200.00)

Charles Hosack

BOWERS

Miscellaneous Payment: For Making Copy Of Any Charles Hosack
File Or Record By The Clerk, Per Page Paid by:
Arthur Macomber Receipt number: 0426707
Dated: 11/19/2009 Amount: $1.00 (Cash)

NTOA

MUELLER

Notice Of Appeal

Charles Hosack

APSC

MUELLER

Appealed To The Supreme Court

Charles Hosack

STAT

MUELLER

STATUS CHANGED: Inactive

Charles Hosack

CHJG

MUELLER

Change Assigned Judge

Idaho Supreme Court

NOTC

OPPELT

Notice of Motion and Motion Under rule 60(b)
Requesting Relief from Order of Court

Idaho Supreme Court

HRSC

OPPELT

Hearing Scheduled (Motion 12/09/2009 03:30
PM) Under Rule 60(b) Requesting Relief from
Order of Court (In Kootenai)

Charles Hosack

11/23/2009

CCOA

MUELLER

Clerk's Certificate Of Appeal

Idaho Supreme Court

12/312009

FlOC

OPPELT

File Out Of County - Judge Hosack

Idaho Supreme Court

MUELLER

Notice of Appeal filed wllSC-Docket number
assigned and due dates set

Idaho Supreme Court

MUELLER

Clerk's Certificate filed w/lSC

Idaho Supreme Court

1019/2009

10/16/2009

FIRT

11/19/2009

Charles Hosack

Charles Hosack

12/4/2009

REQU

MUELLER

Request by appellants' attorney to correct Clerk's
Cert-transcripts requested were trial dates
09/02-04/2008 NOT 09/03-04/2009

Idaho Supreme Court

12/7/2009

REQU

MUELLER

Original Request rec'd re correction of Clerk's
Cert

Idaho Supreme Court

-/~-

Date: 1/29/2010
Time:
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ROA Report
Case: CV-2007-0001744 Current Judge: Idaho Supreme Court
David L Caldwell, eta!. vs. Thomas William Cometto, eta/.

David L Caldwell, Kathy C Caldwell, Lawrence L Seiler, Theresa L Seiler, Patricia St. Angelo vs. Thomas William
Cometto, Lori Marie Cometto
Date

Code

User

Judge

HENDRICKSO

Filing: L4 - Appeal, Civil appeal or cross-appeal to Idaho Supreme Court
Supreme Court Paid by: Featherston Law Firm
Receipt number: 0427819 Dated: 12/9/2009
Amount: $101.00 (Check) For: Cometto, Lori
Marie (defendant) and Cometto, Thomas William
(defendant)

NOTA

MUELLER

NOTICE OF CROSS APPEAL TO ISC by
Thomas and Lori Cometto

CTLG

PHILLIPS

Hearing result for Motion held on 12/09/2009
Charles Hosack
03:30 PM: Court Log- Kootenai County
Under Rule 60(b) Requesting Relief from Order of
Court (In Kootenai)

DCHH

PHILLIPS

Hearing result for Motion held on 12/09/2009
Charles Hosack
03:30 PM: District Court Hearing Held
Court Reporter: Joann Schaller
Number of Transcript Pages for this hearing
estimated: none given
Under Rule 60(b) Requesting Relief from Order of
Court (In Kootenai)

DENY

PHILLIPS

Hearing result for Motion held on 12/09/2009
03:30 PM: Motion Denied Under Rule 60(b)
Requesting Relief from Order of Court (In
Kootenai)

Charles Hosack

12/11/2009

FIRT

PHILLIPS

File Returned

Idaho Supreme Court

12/14/2009

CCOA

MUELLER

Amended Clerk's Certificate Of Appeal

Idaho Supreme Court

12/17/2009

LETT

MUELLER

Letter from plaintiff's atty req corrections to
amended ccoa-fax'd

Idaho Supreme Court

CCOA

MUELLER

Corrected Amended Clerk's Certificate Of Appeal
filed and sent out to all parties

Idaho Supreme Court

12/18/2009

LETT

MUELLER

Letter-Original from Arthur Macomber re
corrections

Idaho Supreme Court

12/21/2009

MISC

MUELLER

Notice of Cross Appeal filed w//SC

Idaho Supreme Court

ORDR

PHILLIPS

Order After Hearing Re: Plaintiff's Motion Under
Rule 60(b)

Charles Hosack

SCHE

PHILLIPS

Scheduling Order, Notice of Trial Setting and
Initial Pretrial Order

Charles Hosack

12/28/2009

MISC

MUELLER

Amended Clerk's Cert filed wllSC

Idaho Supreme Court

1/5/2010

HRSC

PHILLIPS

Hearing Scheduled (Jury Trial - 4 Days
05/03/2010 09:00 AM) Kootenai County

Charles Hosack

1/6/2010

OR DR

OPPELT

Order of Reassignment

John T. Mitchell

1/21/2010

MISC

SMITH

Miscellaneous bal due on transcripts $133.25

Idaho Supreme Court

12/9/2009

_/s-

Idaho Supreme Court
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Arthur B. Macomber, Attorney at Law
408 E. Shennan Avenue, Suite 215
Coeur d'Alene, ID 83814
Telephone: 208-664-4700
Facsimile: 208-664-9933
State Bar No. 7370
Attorney for Plaintiffs
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

DAVID L. CALDWELL and KATHY
C. CALDWELL, husband and wife;
LAWRENCE L. SEILER AND
THERESA L. SEILER, husband and
wife; PATRICIA ST. ANGELO;
Plaintiffs,
vs.
THOMAS W. COMEITO and LORI
M. COMETTO, husband and wife; and
DOES 1-5,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No:

cY- ~()-? -{)I?Jf1

REQUEST FOR DECLARATORY
ruDGMENT TO QUIET TITLE, AND
INJUNCTION
Filing Fee: $88.00 (G3)

INTRODUCTION

COMES NOW Plaintiffs DAVID L. CALDWELL and KATHLEEN C.
CALDWELL, husband and wife (hereinafter "CALDWELL"); LAWRENCE L. SEILER
AND THERESA L. SEILER, husband and wife (hereinafter "SEILER"); and PATRlCIA
ST. ANGELO (hereinafter "ST. ANGELO"); Plaintiffs, by and through their attorney of
record, Arthur B. Macomber, pursuant to the Idaho Unifonn Declaratory Judgment Act at
Idaho Code section 10-1201 et. seq., with a request for declaratory judgment to quiet title

ASSIGNED TO STEVE VERBY
Request for Declaratory Judgment and Injunction - caldweU v. Cometto
DISTRICT JUDGE
-/C:.-

and injunction against Defendants~ THOMAS W. COMETTO and LORI M. COMETTO~
husband and wife (hereinafter "COMETTO")~ regarding interpretation and validity of an
Easement Agreement, attached hereto as Exhibit "A~" alleging certain facts and
requesting said judgment and injunction as follows hereinafter.

JURISDICTION
All Plaintiffs are dominant tenement title owners of real property accessed by a
road constructed by servient tenement Defendants COMETTO within the boundaries of
the easement created on Defendant COMETTO'S property and memorialized by the
Easement Agreement at issue here. The easement at issue is located on the Bonner
County real property of Defendants COMETTO whereupon they reside. This action
concerns real property located in Bonner County, Idaho; therefore, this Court has
jurisdiction over the matter.

STATEMENT OF FACTS
1.

Plaintiffs CALDWELL are the title owners of two parcels of real property

accessed by the easement road at issue. The first parcel is located in the Southeast 114 of
the Southeast 114 of the Northwest 114 of Section 24, Township 59 North, Range 1 East,
Boise Meridian, Bonner County, Idaho. Plaintiffs CALDWELL are successors in title to
Jerry Campbell and Judith Campbell, who were signatories as Trustees to the Easement
Agreement. The second CALDWELL parcel is located in the Southwest 114 of the
Southeast 114 of Section 19, Township 59 North, Range 2 East, Boise Meridian, Bonner
County, Idaho. Plaintiff Kathleen CALDWELL owned the second parcel when the
Easement Agreement was created and she is a signatory thereto.
2.

Plaintiff ST. ANGELO is the title owner of real property accessed by the

easement road at issue. The ST. ANGELO property is located in the Southwest 114 of the
Southwest 114 of Section 19, Township 59 North, Range 2 East~ Boise Meridian, Bonner
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County, Idaho. Plaintiff ST. ANGELO is the successor in title to David Crum and
Bonnie Crum, signatories to the Easement Agreement as co-trustees for the Crum
Revocable Living Trust.
3.

Plaintiffs SEILER are the title owners of real property accessed by the

easement road at issue. The SEILER property is located in the Southeast 114 of the
Southwest 114 of Section 19, Township 59 North, Range 2 East, Boise Meridian, Bonner
County, Idaho. Plaintiffs SEILER are successors in title to Arlen Leman, a signatory to
the Easement Agreement.
4.

In accordance with Idaho Code section 55-603, the Easement Agreement,

herein at Exhibit "A," provides at paragraph eleven (11) that the easements granted "are
appurtenant to and shall run with the respective properties," thus successive landowners
of the respective parcels, including Plaintiffs, shall enjoy the easements granted therein.
5.

Exhibit "B" is a copy of two official Bonner County title owners' parcel

maps currently on file at the Bonner County Recorder's Office showing the various
property owners served by the easement road at issue, including Defendants COMETTO
and Plaintiffs CALDWELL, SEILER, and ST. ANGELO, which is submitted for the
Court's visual clarification of the properties affected by the Easement Agreement and not
as a certified copy of the map of said properties. Plaintiff's counsel has marked the maps
with red ink to show how the two map's features are related.
6.

Defendants COMETTO own real property located in the Northeast 1/4 of

the Southwest 114 of the Northwest 114 of Section 24, Township 59 North, Range 1 East,
Boise Meridian, Bonner County, Idaho. The COMETTOS are signatories to the
Easement Agreement.
7.

In 1997, without permission or discussion with Plaintiffs or their

predecessors, Defendants COMETTO, apparently pursuant to Idaho Code section 55-313,
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moved and significantly downgraded the access road that had been used for over sixteen
(16) years by both defendants and plaintiffs or plaintiffs' predecessors.
8.

The result of Defendants initial road construction ended in litigation

against the COMETTOS by David and Bonnie Cl1lIll, predecessors of Plaintiff ST.
ANGELO, which was filed in Bonner County as Case Number CV-97-0I057 on or about
June 5~ 1998.
9.

To settle that litigation during January 2000, an Easement Agreement was

signed between the servient tenement owners and here Defendants COMETTO and the
Jerry L. Campbell Family Trust, predecessors in title to Plaintiffs CALDWELL; the
Crum Revocable Trus~ predecessors in title to Plaintiff ST. ANGELO; Arlen L. Lemen,
predecessor in title to Plaintiffs SEILER and Plaintiff Kathleen CALDWELL, which
Easement Agreement arguably provided a right-of-way easement over a thirty (30) foot
section of the COMETTO property on three sides of said property.
10.

The specific easement location granted by Defendants COMETTO and

described in the Easement Agreement at paragraph six is "on the existing roadway" and
is "believed to lie within the West thirty (30) fee~ the North thirty (30) fee~ and the East
thirty (30) feet of the Cometto Property." The Easement Agreement does not specifically

state that the COMETTO easement is thirty (30) feet in width, but only states that the
easement location is believed to lie within thirty (30) feet of COMETTO'S wes~ north,
and east property boundary.
11.

A second easement granted in that same Easement Agreement at

paragraph seven from CALDWELL predecessor Campbell to COMETTO, ST. ANGELO
predecessor Crum, SEILER predecessor Lemen, and CALDWELL is "an easement thirty
(30) feet in width ... located on the existing roadway which traverses the Campbell
property."
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12.

A third easement granted in that same Easement Agreement at paragraph

eight from ST. ANGELO predecessor Crum to SEILER predecessor Lemen and Kathleen
CALDWELL is "located on the existing roadway."
13.

A fourth easement granted in that same Easement Agreement at paragraph

nine from SEILER predecessor Lemen to Kathleen CALDWELL is "located on the
existing roadway."
14.

As stated in the aforementioned Easement Agreement paragraphs six,

seven, and eight, those granted three easements outlined therein were created "for the
benefit of the respective properties." The final easement at paragraph nine was created
"for the benefit of the CALDWELL property."
15.

Paragraph thirteen of the Easement Agreement purports to indemnify

promisee servient tenement owners COMEITO "for any damages (property or personal)
sustained by them, or their guests or agents while using the above described and granted
easements on or across the servient estates." Plaintiffs contend and wishjudgment be
rendered that paragraph thirteen is void and unenforceable as a matter of public policy,
pursuant to Idaho Code section 29-114, which states in its entirety:
A covenant, promise, agreement or understanding in, or in
connection with or collateral to, a contract or agreement relative to
the construction, altemtion, repair or maintenance of a building,
structure, highway, appurtenance and appliance, including moving,
demolition and excavating connected therewith, purporting to
indemnify the promisee against liability for damages arising out of
bodily injury to persons or damage to property caused by or
resulting from the sole negligence of the promisee, his agents or
employees, or indemnitees, is against public policy and is void and
unenforceable.
This act will not be construed to affect or impair the obligations of
contracts or agreements, which are in existence at the time the act
becomes effective.
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Idaho Code section 29-114 was enacted in 1971, thus it applies to void the clause at issue.
16.

Contrary to Defendant COMETTO'S legal counsel's letter dated June 10,

1997, attached herein as Exhibit "C," Defendants COMETTO constructed the new access
road so that it does not meet the quality or width standards of the old road. Additionally,
the new access road does not meet Bonner County Private Road Standards found at
Exhibit "c" to the Black Diamond Engineering Report dated October 10, 2007, herein
attached as Exhibit "E." Defendants' nt;w road obstructed and obstructs vehicles and is
not usable for the same purposes as the old road.
17.

Defendants COMETTO did not duplicate the qualities of the old access

road pursuant to Idaho Code section 55-313, but while changing the road's location as
allowed, narrowed the width and added four (4) ninety-degree turns to obstruct motor
vehicle travel. The old access road was straight and included a solid base and a right-ofway approximately twenty-four (24) feet in width having a sixteen (16) to eighteen (18)
foot wide nmning surface suitable for vehicular traffic of all types in all weather
conditions following adequate plowing and maintenance.
18.

Defendant's replacement road has a cleared right-of-way of about sixteen

(16) feet total and the average nmning surface is ten (10) to twelve (12) feet in width.
The replacement road also crosses a live stream, has inadequate drainage ditches, and
lacks adequate culverts to provide adequate drainage. The comers on the replacement
road are not wide enough to provide safe passage for large trucks, such as propane trucks
carrying fuel to Plaintiffs, logging trucks carrying merchantable forest products from
Plaintiffs' land, or long flatbed trucks used by Plaintiffs to carry construction equipment.
Defendant COMETTO's poor road design, inadequate construction, placement of
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barriers, and lack of adequate maintenance obstruct emergency vehicles for ambulance
transport or fire suppression.
19.

Defendants COMETTO have placed dirt berms proximate to and on the

road inside the easement area that block or obstruct the road so that Plaintiffs may not use
the road to their benefit.
20.

Defendants COMETTO have cross-ditched the road such that passage by

standard passenger vehicles is impossible except at speeds less than five miles per hour.
21.

Defendants COMETTO have not constructed culverts or drainage

facilities to make the road safe and passable in inclement weather common to the area
22.

Defendants COMETTO did not and have not constructed the road with an

adequate base to allow Plaintiffs to maintain the road except at great and unnecessary
expense.
23.

Defendants COMEITO have barred Plaintiffs CALDWELL from altering

or maintaining the replacement road so that these deficiencies can be remedied.
24.

According to Defendant's Counsel's letter dated October 20,2004, herein

included as Exhibit "D," defendants COMEITO misinterpret the last sentence of
paragraph six of the Easement Agreement to mean that Plaintiffs are prevented from
either maintaining the easement road to make it suitable for vehicular traffic or altering
the road itself to create a safe travel road.
24.

Defendants COMETTO have constructed fencing to bar Plaintiffs

CALDWELL from creating an alternate easement entrance on CALDWELL'S adjacent
property so that COMETTO'S replacement road easement may be entered upon from
CALDWELL'S abandoned railroad grade and historic road, which alteration and
entrance to the COMETTO easement would remove two ninety-degree turns existent on
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COMETTO'S replacement road that were purposefully designed by COMETTO to
obstruct Plainti:fr s vehicles, see the Tucker map at page seven of Exhibit "A."
25.

Defendants COMETTO have placed a large boulder upon the easternmost

easement road turn at the easement exit onto Plaintiff CALDWELL'S property so that
large vehicular traffic is barred or unduly obstructed from entering properties eastward,
including all the dominant tenement properties owned by Plaintiffs.
26.

Defendants COMETTO have placed several large items of and for storage

along the easternmost path of their replacement road, on both sides of that path, so that
the surface available for vehicle traffic is narrowed to less than twelve (12) feet in many
areas. Defendants COMETTO have refused Plaintiff CALDWELL'S numerous requests
for COMETTOS to remove said storage and stored items.
27.

Defendants COMETTO have refused on numerous occasions to discuss

adequate construction or alteration of their replacement road with Plaintiffs.
28.

During Plaintiffs' survey of the road by Black Diamond Engineering, see

Exhibit "E," defendants COMETTO harassed the survey team throughout its visit,
obstructing its measurement process and causing undue delay in a valid survey.
29.

A copy of the draft of the Easement Agreement dated July 19, 1999, see

Exhibit "F," shows a thirty (30) foot width for all four easements, which draft was
created by a Boise, Idaho law fum, but which was altered to remove the thirty (30) foot
easement width applicable to the COMETTO, Crum and Leman easements following
revision by COMETTO'S lawyer, Brent Featherston.
30.

During or around the month of September 2000, Plaintiffs attended a

hearing on this issue in the aforementioned civil suit. After then plaintiffs pointed out the
changed language to the Court, Judge Michaud told plaintiffs that the Easement
Agreement as presented by Featherston would be signed by those plaintiffs immediately
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or he "would void their easement rights." Those plaintiffs then signed it under protest,
not knowing the long-term effects of that signing, and after that judgment the current
troubles with COMETTO began.
3 I.

Plaintiff CALDWELL is the only full-time resident using the easement

beyond the COMETTO parcel. Plaintiffs CALDWELL travel the road daily, supporting
their family in and around northern Idaho. Plaintiff Kathleen CALDWELL transports
animals by trailer on the easement from time to time in her work assisting in the
recuperation of animals for local veterinarians. Plaintiff David CALDWELL transports
heavy equipment on flatbed trailers on the easement road frequently. CALDWELLS
have undertaken to plow the easement road during winter, but COMETTO'S alteration of
the easement has blocked or altered snow storage areas.
32.

On September 17,2007, the field'survey for the Black Diamond

Engineering Report was finished. On September 18, plaintiff CALDWELL'S family dog
went outside and disappeared to the south of the CALDWELL residence, and has not
returned.
33.

On September 20 at about 3:30 p.m., David CALDWELL was walking

across his yard when he heard a gunshot, immediately after which he heard an object
strike a tree about fifty (50) feet to his left and at an angle suggesting a flight path aimed
in his direction. Plaintiff CALDWELL alleges, on information and belief, that the
gunshot came from a .22 caliber weapon, due to the time period between the gunshot and
the noise of the bullet's impact, and that the tree impacted was between CALDWELL
and the unknown shooter. Plaintiff CALDWELL has no known enemies that would see
him harmed.

34.

During early October 2007, defendant COMETTO removed several large

blocks of wood from the last tum onto one of CALDWELL'S parcels (the old Campbell
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parcel), and now metal screws of a certain type are showing up in CALDWELL'S
vehicle tires after going across that turn. Between about October 5 and October 15,
Plaintiff CALD WELL has had three flat tires after traversing that turn.

WHEREFORE, Plaintiffs, pray for judgment and injunction as follows:
1.

That the Court declare a judgment that the wording of the Easement

Agreement means that the easement right-of-way across Defendant COMETTO'S
property extends for a distance offifteen (15) feet to each side from the middle of the
existing roadway as altered and moved by COMETTO, for a total easement width of
thirty (30) feet;
2.

That the Court declare a judgment that the replacement access road

COMETTO constructed is located approximately in the middle of that thirty (30) foot
right-of-way;
3.

That the Court declare ajudgment Defendants COMETTO were and are

responsible for the location of their property boundaries by surveyor otherwise when
locating and constructing the replacement access road pursuant to Idaho Code section 55313;
4.

That the Court declare a judgment Defendants COMETTO were and are

responsible for and liable for, pursuant to Idaho Code section 55-313, construction of the
replacement access road to similar standards of construction of the road COMETTOS
moved, or to current Bonner County Private Road Standards in effect at the date of this
judgment;
5.

That the Court issue a mandatory injunction against Defendants

COMETTO to remove dirt berms, cross-ditches, storage and stored materials, boulders,
and other obstructions to vehicular traffic within fourteen (14) days of this Court's order
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or face contempt charges, or, in the alternative, that Plaintiffs be allowed to remove such
obstructions within that time period and deposit them at the closest location on
COMETTO'S property adjacent to but off of the easement from where they are then
located;
6.

That the Court declare a judgment that pursuant to Idaho law dominant

tenement CALDWELLS have the right to construct a road on CALDWELL'S property
located adjacent to COMETTO'S land and the easement thereon so that Plaintiffs may
enter the COMETTO easement at a location designed to eliminate two ninety-degree
comers on COMETTO's existing replacement access road that will enhance traffic flow
and safety of use; see the Richard Tucker drawing dated 11-1 0~98 at page seven of
Exhibit "A," and the "Abandoned Railroad Grade and Historic Road" delineated therein.
7.

That the Court issue a mandatory injunction against Defendants

COMETTO to bring the replacement access road to such similar construction standards
of quality within three months of the date of this judgment, and that if such construction
is not completed within that time that Plaintiff easement holders have the right pursuant
to Idaho law to construct the easement to conform with the Bonner County Private Road
Standards found at Exhibit "C" to the Black Diamond Engineering Report dated October
10,2007, herein attached as Exhibit "E," including clearing of the right~f-way,
constructing realigned road comers with longer radii, widening the road base, installing
or correcting culvert drainages, installing weed prevention filter cloth, and adding
sufficient gravel base; all costs of which are judged to be attributable to Defendant
COMETTO'S based on Defendant's decision to move the road, which costs shall become
a lien against COMETTO'S real property for work completed or materials delivered
pursuant to Idaho mechanics' lien statutes, subjecting COMETTO'S real property to levy
and enforcement for payment thereof;
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8.

That the Court declare ajudgment Plaintiff easement holders have the

right and duty pursuant to Idaho law to maintain the easement road to conform. with the
aforementioned Bonner County Private Road Standards at Plaintiff's cost and without
interference from Defendants COMEITO, including the right and duty to remove trees,
replace culverts, remove overhanging tree limbs, remove or relocate soil, rocks and other
materials from the thirty (30) foot right-of-way for the purposes of providing and

maintaining a safe road surface area for vehicle ingress and egress, snowplow access and
snow storage when needed, large truck traffic thereupon, and similar uses for the benefit
of Plaintiffs' respective properties- and which features were present on the former access
road relocated by defendant COMEITO;
9.

That the Easement Agreement's paragraph thirteen is void and

unenforceable as a matter of public policy, pursuant to Idaho Code section 29-114.
10.

That the court recognize that snow levels during the winter of 2007-2008

are likely to significantly impede or deter Plaintiffs from enjoying the benefits of daily
access to their home should COMEITO'S easement not be widened and its deficiencies
corrected immediately, and that on such facts this Court provide Plaintiffs temporary
relief pursuant to Idaho Rule of Civil Procedure 65(e) by mandating COMETIO reopen
the former access road delineated on the Tucker Report as the "Abandoned Access Road"
until May 15, 2008 so that Plaintiffs may continue to work and travel "for the benefit of
their respective properties."
11.

Further, that this Court mandate that Bonner County sheriff's deputies be

present at any such reopening of the Abandoned Access Road at defendant COMETIO'S
expense, due to expected interference by defendants COMETIO.
12.

That pursuant to the Easement Agreement at paragraph twelve, the Court

declare a judgment Defendants are liable for Plaintiffs attorney fees and costs related to
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(

(

this matter, including enforcement of all writ(s) and order(s) issued by it related to this
matter;
13.

'That the court provide for such other and further relief as the Court may

deem appropriate.
Dated:

lO-I? -02

~

Arthur B. Macomber
Attorney at Law
Counsel for Plaintiffs
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VERIFICATION
STATE OF IDAHO

)
) ss
)

County of Kootenai

z

DAVID L. CALDWELL, being sworn, having read the foregoing, says that the

d~

curate and complete to the best ofhis knowledge and belief.

DAVID L. CALDWELL

T
Residing at:

PUBLIC FOR IDAHO

OldJoUJn, JJa?zoe.

My Commission Expires:

_

gfC23/oK

~9-
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E,-\S~MENT

AGREEMENT

FOR \'.'\LE~BU CONSIDERA TfO".. the n:tti}'A. of whKt.is .hereby' ,
acknowfc:dged. thls Easement Agreement {tile -Agreement~l is entered. imo dfi:ctivc.March
r, Jm. by and between THO~AS W. aad .W RI M. {,'OUEl'T'Qhusband _ ....i6=, (the
"'~_ettGS"). tbe JERRV t .. CAMPBELL FAMILY TRUST. dared' January 27.. 1993.
t"ea.pbeJl"~. the CRt'M REVOCA~LE TRUST (-CI1l""'). ARLA.~ J. LEMEN
{-LeJIIeR-); and KAmLt:EN c. CALDWELL {"Caldtrdr),
},
Tilt! Comettos are the
herein as tre "Comc:ttorropefty"'J:

0\\-'llef!;

of the folJowins

rea~ propeity (refemd

co

n

Nortj,east Quarter of the ~ \ C W'ter of tl1e
Quarter of Section 24. To; 'DSLip _·9 North. ~ l
F.ast, Boi~ Meridian. BOotnet' County, Idaho;

North\~

FJeCEPTmc Ea.~ :00 Feet thereof.
ANl" the Wcsl 200 F«t of the ~ Qum1efof the
Southeast Quarter of tre:- Nortlrm:st quarter of ·Section 24.

Townsfoip sq. Norttt..
County.ldlho.

R~

l f:ast.

~.

Mcridiazt, Bonner

1.
Campbell. '4ilo-e mailing address 1:; P.O. Box 457, ~reX8S. 7S132 is
~owneT of the fot:'Jwing real property ,ref~d 10 hcfei.ft as the ~ ~~):
The bIst 200 feet of the I~.::-t.btast Quarter .o f 1tte.Soucheast
'Juar1er of the Nontw.-est Quaner in Section 24.. Township.59
NoI1l'4 Range ( East. Bnise Meridian. Bonner County. kbho.

AND
1lK' Soufbeast Quarter of die ~ Quarter of the
Nortbwnt Quartet ~ Se·'*ion 24~ Township 59 Nottt\.1taJIse1
East E\lise Meridian. Bonner Cacmty. ldaM; EXCEPT Ute West
200 feet.
,

3.
Crolf1'l, whose mailing aJdrcss' is clo David E and Bonnie l~~ Ctum. S. 19~7
Mt. Vernor Road. Splk~ne. Was.1nngton W2&J. :s rile owner of tile foJtow!,'greal propeIlJ
(referred ro ~n as the -C11Im Propetty"t.

1
fill"

.,.u.-11I'a

4.
Lemen. whose mailing address is 3490 E. Betbel l.ane'.1,Joom~·. . . .
474{)8' is [he ownCI or the tU&a.:m.ing lUI· pmpeny (refefred f() herein as the "LeInen
Prope ..y.... ):

J

:n-uI '!' -T_4c"...
.~ f '

"..,"Mf,""

...,.........,. .. i.It<'
II· '.\ ";'tI~MIi.!lln"

.-.-,-.'tt ,...r.._,VIt+

_'lit :.... ,..,....

".0' ,~,.;' ;:,.nrtIIP

' . fl.rcmtaf

,..... <f' 'If. ...,...

~ Southwt.c t Quarter of the- Southwest Quarter of Section t9~
Townstup 59 Nortt\, Range 2 ~ 130ise Meridiall:, BoaAaea
County. kIaho.

I ............

CII£DIU.··,

II

-.30-

(
j,
,

!

1

I,

I

I

I

i

Th.tt portio" of the: F.~~t Hal: of ~he Southwest Quarter of
Section It}. Too'Jl5.'tip 5'1 North. Range 2 F.asr. Botse Meridian,
Botmer County. Idaho. lying South of the centerline of
Sff8\Wen Y Creek: ~ ttl.: F.ast 300 feet thereof.

j

1
,I

f

5.
Caldwell. wb0,:, mailing addn:ss ;s p.o. 8o~JOO4. Bamwt. Ai qqm, is 1be
owner uftbe rolfo\~ing real propet'l)' (referred to herein as "Ca:Jd\~l Propetty.. ):

l'haf pan of the West H&lf ..,fthe S<kaheast QUaner of Sed:icm
l~. Tc:.w1lShip 59 North, RanJe'2 East. Boft;e Meridian. Bormer
County. Idaho.. tyiDg Sooth ef ~ eenterline of Saawbeuy
Creek. a1td tile -East 300 feet
East half of ~ Som~
Quar1I:r of Section t9, Township 59 North, Raase 2 East; Boise
Meridian, Bonner County. Idaho. lying South of the (.enteriine
ofSUawbmy Cr~.

of.

I

The Ci>t1letms bcrcby make. canvey 8Rd IIMtte CaapkH. Crua,. I _ ....
m casemem \W,r and ~crOM the CotlldtO Propcrty~ for the fJenefit,of tftt:ir
r-specti~ ~ The CcmettD f~ is leeate1 Oft 1IIe cxistiag .~ wIIic:JI
trAvec.es tbe Cornerw rropenyto the Nonh of the .....~ B£es& Rea4... as dqM:ted'iat
ExhitJtt A anacbed hereto.. which easemem: belieofe<l,to fie within the Wst1llirty rJO) feet,.
the NortI\ thirty {3U~ feet. and' the East thirty (If})" featfJf die Comeffo Ptopetty. 1'IIe
~ or theit' SIICCCSSGIS or assigns slMtt not make aII}' subsI&rJtial modiftcatioR to SIbd
C8Sm1C'ItI without prior written rolRnt of tile Gt'BI'ItOrs or their ~ Dr assians6.

~ad Cafdwetl,.

.5

(

1.
Campbell hereby mak'!S. oonv~ ID.1d grantS fQ 0 ..... ~ ....... aa4
C.WwclI, an casement thirty (.30) feet in wkttb over and across the Campbell ~ {die

c....-.u

easemernr). (<<the bo:nefi' of their lesp:dive propertiea. The
I=.a5ement is located on the .roSlin. roadway which tmClSCS the Campbell PJoperty.
Campbeti hereby affinM. mak~ conveys and grJlItS m Cometto an existiaa c:ascmeat tbr
access to maintain, tepair. replace, or improve the existing domestic water system in
Strawberry C~ and the accompa"yins water transll'ris$oD Jine ~ ~ IIIICl 8CIVIS die
~ ploperty owned by Campbell.
"Campbdl

!. Cnun hereb) ~ conveys and grants to .t..e.eu ad Caldwd, III eueraeat
and across (he Crum Property.. (the "CnAIl Easement"}" for the benefit af their
respective properties. The Cnun Easement is located on the existing roadway which
travetses. the Cmm Propef1):.
0\'eJ'

,

•

"'1J£u1ol~ U. fh f
.".._oJ9

,~

zow"f{' 'J""""-'

~r:_IIf /_

n

11

" ••l'~A«
.;a ""'1!"'fff. ""It.~
. :4N' :.0.1 .....
'Jou. ~ ! ;:...J.,\Ic'"
' .. t(~, ,,,

'~'_- "Jt:.~_

- .31iN il

,

.

J\

~.

!

j

•

ma"'cs~

Iit:

a~

:mdL~"I1lefl{

"I
Lemen her\:by
l"Hfl\'eys atldb...
tn C:ahhtdt
oYer_
ac:tussthe l\!mcn Property. (tnc -·t.c~n ea.c;emem-). ffir t~htHcl"rt "f ~ Cahlwt:U
1i pmpeny. The Le~:t Ea!;emcnt is ftteated un the: c."i~illgmad\'llny Whielt l1a\'Cf5e! the
tlemen P~rt~·

Th\.' parti\.'S hclc:t.,. do hereby grant an l:aSCment fm-unae-tgrOCIIJd .,«lily
cmnsmissfon H~ over and across the ~;lSting ~nt ,Or ~ aDd esrcss. as described
~O\:e. The wdc:~-dacknow~ there is no present uaitities., tM 4& graM an o:asement
for such usc al such time as utilities aA! available totlleabcm:dcsaibed ~ies,

,

f O.

.'
I,.

f

.

\\;lm

I

J

f

I

!

r r. An L.":iSemcnts sr-mtt.-d in this ~gr~-ment are ~ 1o.and mal} r~
lhe n:s~u~ propcttil."S. and shaH ~ bimmg ~ ~ l~ .1Ome~~tt Oftbe.

.suc:a:s.sors. licensees. and

tr.m"krt.~ enRtkd (herm( Ududing. without lmluatmn. 1mY
' tnmsf4..srees or a por1too of the respc:cUvepupcrties.u a !aUk 1Jf d.e subdivmon. of my such
· property.
.
I.
1 .
11.
In .the evem .that any dispute ansesreprding 1he .~ appliation.,
. breach or cnforr.c, nem of the provisiDa ollhis' Agr:eemeRt. (Iten titePft"'&tUng party in. wch
\

:ftSpUfcshall beentitfed to rct:oycr aheir atlOfDC}' lQ:s and.costs ~ itldlllintJ .a ftomey
fees and costs incum:d on appeal.
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.:l STATE Of IDAHO
: ss
).

. CGUIlty of Bonner

.

On

thi5:ilfyot _d..Y~-=-_, '-. _

me

~~«.•

Nolai)'

'I' Public in andRlf !iaid Stale'. pet'5OnaiHy appm
. .red
... . TlIOMAS . • ~~ lOKI M~
: CIlME1TO. busbrmd lAd .¥ire. Jmow& Of idcntiIicd tometo' be dw: pti$Ot1S MIore ~
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!featherSton.La'IJJ
,

!Daniel ~ !featliuston
2J~nt C. !Featherston ,.

:-;nn --------.

, Peter 2J. 'Wilson

o/COUn.sJH

>1 ttDI"If'JS ,It LtnII

June 10, 1997
'Jerry Campbell
P.O. Box 457

Cayuga, Texas

75832-0457

Alan Neill
James Magee
3600 A Street, Apt. #32
washougal, Washington 98671
Arlan Lema,!1J
7244 North Robinson Rd.,
Na~hville, Indiana 47448
Dave and'Bonnie Crum
1937 Mount Vernon Road
Spokane, Washington 99203
'Re:

Access through Cometto property.

Dear Neighbors:
On past occasions you have used the road wht"ch crosses through Tom.

and Lori Comettos, and their predecessors in possession.
While
.that previously ·permitted use of an access way will continue, the
Comettos have asked that I write, this letter' to advise all
interested parties that they will,be re-routing any future traffic'
to ,the various properties along anot·her route (away from their
home) • The new rotite should be qui te obvious i and as good as the
..I'cc8SS route previouslI used •
The're will be a gate that will
remain locked· with a combination for all to use, which will be 2236.

Please note that although therl APpears to be no ,asement of record
your use, to date and hereafter, -is presumed permissive, it IS
not the Cometto t s desire to terminate that use, but rather to
relocate it to a more convenient and safe location on their
property.
The .presently located roadway is very close to the
.Cometto's home and poses a threat to their children.
and

The Comettos hope this poses no inconvenience to anyone, 'and are
appreciative of your cooperation.
'

~~C.Z/zC_
BRENT C.' FEATHERSTON
Attorney at Law

BCFjs

°l.ianstti li4IuJ &

')!.bsJi~ton

- a Sandpoint O.ffiee • 113 S. Stcoruf PlfJenut • San/point, [tIafw 83864
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• (208)263-6866 • ~~(208) 263·0400 _
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tjHnrw"I~ t:!J' CtnmseIors .£arp
' -.. ~
at

tJ.>anie{~ ~071
1IrmtC.1'ltltMrstD'IJ"

JD't:IfPJ !/·1eatli8r.rum
Sa1Ulm J. 'r#uC{
L/J'ITj u1JtrrJitfstm'"

October 20, 2004

:Pttuf8.~n

yIA EAC§1MD.E NO.; (108) 29-1211

I1jCau1l.Sl.1

Rex A. Finney. Esq.
The Old Power House Building
120 East Lake Street, Suite 317
Sandpoint, ID 83864

Re:

ComettolCaldwell

Dear Rex:

.
Pursuant to our telephone conversation on Tuesday. October 19th, pJease find enelosed a copy of
the easement agreement signed by your clients consenting to the road as depicted in Bxhibit A
.

Your cJients should be well aware of the language contained in that agreement. However, I draw
your ~ttention to paragraph 6 which provides in pertinent part as follows:
The Grantees or their successors Of assigns shall not make any
substantial modification to said easement without prior written

consent

of the Grantors or their successors or assigns.

As I understand it, your clients have unilaterally punched this road through to the east aI.ons the
portion of Exhibit A labeled "abandoned railroad grade and historic ~ad" since they had no
pennission, Jet alone written permission, from the Cornettos upon comrontation and instruction
by my client that the Caldwell,' action was inappropriate. It is further my u~derstancting that
Mr. Caldwell persisted in that activity even to·the extent ofpullfng my clients' vehicle out altha
area in question, which was parked there specifically to block further attempts by Mr." Caldwell
to build A road on the route. Please be advised that my clients will hold the Caldwell! financially
re$pOll$I'ble for any damage to property c::ausedby their trespus on the Cometto property. I have
instructed my clients to report aD further incidences to the Bonner County Sheriff's Office as a
matter for criminal trespass andlor criminal maHcirillS injury to property. Your client should
cease and desist further actions and shall maintain his traverse across my clients' property only
on the easement provided for in the Easement Agr~mcnt executed in the year 2000. Any further
deviation from that easement area will be considered further trespass for wmch my clients will
hold your client liable. I simply cannot see anything more mvolous than your clients' attempt to
deviate from the very agreement they signed four years ago and then jusiliY those actions after
the fact and after falUng to even request permission from the Comettos.

I trust you wiD review this with your client when you return to the office and there will be no
further difficulties.

~-

3R--

,...........

)

thank you for your attention to this matter.

Sincerely.•
FEATHERSTON LAW FIRM

BRENT C. FEATHERSTON
Attorney at law

SCP/cJs
. Mr. and Mrs. Tom Cometto
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
DAVID L. CALDWELL, KATHLEEN C.
CALDWELL, LAWRENCE L. SEILER,
THERESA L. SEILER, and PATRICIA
ST. ANGELO,
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)
)
)
)
)

NOTICE OF APPEARANCE

)

Plaintiffs,
vs.
THOMAS W. COMETTO and LORI M.
COMETTO,
Defendants.

)
)
)
)
)
)
)
)

YOU

ARE

HEREBY

NOTIFIED

that

BRENT

C.

FEATHERSTON

of

FEATIIERSTON LAW FIRM, ClITD., hereby files his Notice of Appearance in the aboveentitled action as attorney of record for the Defendants, THOMAS W. COMETTO and LORI
M. COMETTO, and copies of all further pleadings in this matter may be served upon him for
and on behalf of the Defendants at FEATHERSTON LA W FIRM, CHTD., 113 South Second
Avenue,Sandpoin4 Idaho,82864.
'}tmfterstm .caw !finn cr..r.
'lIanid P. :Teatfrerston
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Jeremy P. :Teatfrerston
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DATED

this~ ~of November, 2007.

Attorney for Defendants

CERTIFICATE OF SERVICE
~ ..

I hereby certify that on the ~ day of November, 2007, I caused a true and correct copy of
the foregoing document to be served upon the following person(s) in the following manner:

Arthur B. Macomber, Esq.
408 E. Sherman Avenue, Suite 215
P.O. Box 5203
Coeur d'Alene, Idaho 83814
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FEATHERSTON LAW FIRM, CHTD.
BRENT C. FEATIIERSTON, ISB No.: 4602
Attorneys at Law
113 South Second Avenue
Sandpoint, ID 83864
(208) 263-6866
(208) 263-0400 (Fax)
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
DAVID L. CALDWELL, KATHLEEN C.
CALDWELL, LAWRENCE L. SEILER,
THERESA L. SEILER, and PATRICIA
ST. ANGELO,
Plaintiffs,
vs.
THOMAS W. COMETTO and LORI M.
COMETTO,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 2007-01744

MOTION FOR AUTOMATIC
DISQUALIFICATION OF JUDGE
I.R.C.P.40(d)(1)

).

)

COMES NOW FEATHERSTON LAW FIRM, CHID., attorneys for the above-named
Defendants, THOMAS W. COMETTO and LORI M. COMETTO., and pursuant to I.R.C.P.
Rule 40(d)(I), moves that the Honorable Steve Yerby be disqualified from the handling of any
matter in this action.
DATED this

feat/imton Law :firm cfd
'Daniel P. :Teatlierston
'1Irttlt C. :Teatlierston*
Jeremy P. :Teatlierston
Satufra J. 'Wtut:k
Steplien'I. sndiIen

#
t)j day of November, 2007.

BY:--b~-4-~~~~~
BRENT C. FEATHERSTON
Attorney for Defendants
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CERTIFICATE OF SERVICE
I hereby certifY that on the £ c t a y of November, 2007, I caused a true and correct copy of
the foregoing document to be served upon the following person(s) in the following manner:

Arthur B. Macomber, Esq.
408 E. Sherman Avenue, Suite 215
P.O. Box 5203
Coeur d'Alene, Idaho 83814

!fozt/ierstm Law !Firm cf«
'iJaniefP. ;:eatfterston
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Overnight Mail
[ ] Hand delivered
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Arthur B. Macomber, Attorney at Law
408 E. Shennan Avenue, Suite 215
Coeur d'Alene, ID 83814
Telephone: 208-664-4700
Facsimile: 208-664-9933
State Bar No. 7370
Attorney for Plaintiffs
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IN THE DISTRICT COURT OF TIlE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

DAVID L. CALDWELL and KAmy
C. CALDWELL, husband and wife;
LAWRENCE L. SEILER AND
THERESA L. SEILER, husband and
wife; PATRICIA ST. ANGELO;

)
}
)
)
)

P1aintiffs~

)

THOMAS W. COMETTO and LORI
M. COMETTO, husband and wife; and
DOES 1-5,
Defendants.

)
)
)
)
)
)
)

vs.

Case No: CV 2007-01744

PLAINTIFF'S ORTECTION TO
MOTION TO DISQUALIFY JUDGE
VERBY

COMES NOW Plaintiffs DAVID 1. CALD'WELL and KATIll..EEN C.
CALDWELL, husband and wife (hereinafter "CALDWELL"); LAWRENCE L. SEILER
AND THERESA 1. SEILER, husband and wife (hereinafter "SEILER"); and PATRICIA
ST. A~GELO (hereinafter "ST. ANGELO"); Plaintiffs, by and through th.eir attorney of
record, Arthur B. Macomber, objecting to Defendant's Motion For Automatic
Disqualification of Judge filed with this Court on or about November 26, 2007.
Plaintiffs recognize Defendants' Motion is timely made. However, Plaintiffs have
two objections and request the Motion be denied. An Order Denying the Motion is
submitted separately for the Court's review.

fJaintitf'i' Objection to Motion for Automatic Disqualification of Judge
Caldwell et. al. v. Cometto

1

11/28/2007

11:26

MACOMBER LAW OFFICE

2886649933

The first objection is that there are two District Judges in Bonner CountY, Judge
Verby, currently assigned to this case, and Judge Michaud. Thus, if this Motion is
granted, Judge Michaud will most likely be assigned to this case. Plaintiffs object,

because Judge Michaud handled a similar di.spute between plaintiffs' predecessors in real.
property owner.ship and the current defendants in the ]ate 1990s, which was civil case
number CV. . 97-01057. Plaintiff's current Complaint alleges and has been verified that
Defendant's then and current counse] Featherston and Judge Michaud's handling of that
case - along with Defendant Comettos' acts since that case, have resulted in the current
dispute. Thus, Plaintiffs have reason to believe that the assignment of Judge Michaud
would be improper toward the sound administration ofjustice, given Plaintiffs current
understanding of the reasons for the outcome in the 1997 case that bas incited the current
dispute. While Plaintiffs continue to investigate facts related to those alleged
circumstances, this Motion should be denied as presented by Defendants.
Second, the filing of Defendant's Motion For Automatic Disqualification of Judge
was not served on Presiding Judge Yerby's resident chambers, as is required pursuant to

I.R.C.P.40(d)(I)(H). Thus, the Motion is not properly served, and a simple reading of
the rule would have notified counsel that his Motion was unsustainable.
For those reasons, Plain.tiffs respectfully request Cometto's Motion be denied and
that the Court a'Wafd such other relief as it may find justified.

Dated{i';Ji;,;:}k
Arthur B. Macomber
Attorney at Law
Counsel for Plaintiffs

Plain tim' Objection to Motion lor Automatic Disqualification 01 Judge
Caldwell et. at v. Cometto

- L/S-

2

11/28/2007

11:26
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CERTIFICATE OF SERVICE

#day of November, 2007, I caused to be

I HEREBY CERTIFY that on the
served a true and correct copy of the foregoing:

PLAlN1'IFF'S OBJECTION TO MOnON TO DISQUALIFY .JUDGE VERRY

by facsimile service to:
Br:ent C. Featherston
Featherston Law Firm~ Chtd.
113 South Second Avenue
Sandpoint, ID 83864

Facsimile: 208-263-0400
Counselfor Defendanfs Cometto

Dare:

JtZJ;

Arthur B. Macomber
Attorney at Law
Counsel for Pwntiffs

Plaintiffs' Objection to Motion for Autom:lltic: Disqualification of .Judge
Caldwell et. al. v. Cometto
.
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FEATHERSTON LAW FIRM, CHTD.
BRENT C. FEATHERSTON, ISB No.: 4602
Attorneys at Law
113 South Second Avenue
Sandpoint, ID 83864
(208) 263-6866
(208) 263-0400 (Fax)

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
DAVID L. CALDWELL, KATHLEEN C.
CALDWELL, LAWRENCE L. SEILER,
THERESA L. SEILER, and PATRICIA
ST. ANGELO,
Plaintiffs,
vs.
THOMAS W. COMETTO and LORI M.
COMETTO,
Defendants.

Case No. CV 2007-01744

)
)
)
)
)
)
)
)
)
)
)
)

ORDER OF
DISQUALIFICATION

)
)

The Defendants, having filed their Motion to Disqualify pursuant to the Idaho Rules
of Civil Procedure, Rule 40,
NOW, THEREFORE, the Honorable Steve Yerby is hereby disqualified from
presiding over this matter.

The case is remanded to the Administrative District Judge,

Charles Hosack, for reassignment,,~ •. . _L... A

. InlK--

~L

DATED this ~ day of~r, 2007.

~#

'fmtfierstm .urw :finn cftJJi
'lJanieIP. :Teatfierston
'lJrent C. :Teatfierston*
Jeremg P. :TeatliLrston
Satufra J. 'Wruc.(

HON. STEVE VERBY

Stepften To SndJfen
Alto""!!' at lAw
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(208) 263-6866

ORDER OF DlSQUALIFICATJON - 1
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CERTIFICATE OF MAILING
I hereby certify that on the
copy of the foregoing document to

/1

day

o~~aused a true and correct

be served upon the following person(s) in the following

manner:
Brent C. Featherston, Esq.
FEATHERSTON LAW FIRM, CHTD.
113 S. Second
Sandpoint, ID 83864

Arthur B. Macomber, Esq.
408 E. Sherman Avenue, Suite 215
P.O. Box 5203
Coeur d'Alene, Idaho 83814

'ftatherston £aw ,-inn ch>{
'Dank{P. ;Featfierston
'Brent C. ;Featfierston*
Jeremy P. ;Featfierston
Sarufra J. 'Wn4.
Stepfien 'T. Sndifen
AttorneyS at LaW

113 S. SuomI .::tv~.
Sandpoint, Itfa/io 83864
(208) 263-6866
7"41((208)263-0400

" Lic~n.seain
Itfalio &' 'Wasliington

ORDER OF DISQUALIFICATION - 2

[ ~U.S. Mail, Postage Prepaid
[ ] Overnight Mail
[ ] Hand delivered
[ ] Facsimile No. (208) 263-0400
[ ] Other: _ _ _ _ _ _ __
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FEATHERSTON LAW FIRM, CHTD.
BRENT C. FEATHERSTON, ISB No.: 4602
Attorneys at Law
113 South Second Avenue
Sandpoint, ID 83864
(208) 263-6866
(208) 263-0400 (Fax)
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
DAVID L. CALDWELL, KATHLEEN C.
CALDWELL, LAWRENCE L. SEILER,
THERESA L. SEILER, and PATRICIA
ST. ANGELO,
Plaintiffs,
vs.
THOMAS W. COMETTO and LORI M.
COMETTO,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 2007-01744

ANSWER

COME NOW the Defendants, THOMAS W. COMETTO and LORI M. COMETTO,
husband and wife, (hereinafter "Cometto") by and through their counsel of record, BRENT C.
FEATHERSTON, FEATHERSTON LAW FIRM, CHTD., and in response to the Plaintiffs'
Request for Declaratory Judgment to Quiet Title and Injunction (hereinafter "Complaint")
hereby answers, affirmatively alleges and defends as follows:

I.
Unless expressly admitted herein, all allegations contained in the Plaintiffs' Request for
Featfiermm £aw j'{rm cI*
'Damd P. :Teathtrston
'lJTt1It C. !feathtrston'
Jeremy P. !feathtrsum
SantfraJ.~

Sttplim To Sndtkn

Declaratory Judgment to Quiet Title and Injunction (hereinafter "Complaint") are hereby
denied.

JI~ •• £aw

113 S. Secaruf ~ve.
Sdn.tfpoint~ /,(a1ic 83864

(208) 263-6866

:T'l( (208) 263-(}4()()

.. £icensea in
Itfalio &' 'Wasfii"iJ.on

ANSWER-I

II.
The Defendants admit that this Court has jurisdiction and venue is proper.

Ill.
As to Paragraphs 1, 2, 3 and 6 of the Plaintiffs' Complaint, the Defendants Cometto
admit that they, together with Campbells, Plaintiff Caldwell and Plaintiffs' predecessors in
interest, David and Bonnie Crum, and Arlen Leman entered into an Easement Agreement,
which was recorded as Instrument No. 570303 in the Records of Bonner County, Idaho. That
Easement Agreement is the full and final resolution of pending litigation between Cometto and
the Plaintiffs or their predecessors in interest in litigation or pending claims found in Case No.
CV 97-01057 and Case No. CV 98-00867. The Court is asked to take judicial notice of those
proceedings. The Easement Agreement is attached hereto and incorporated herein by reference
as Exhibit "A" to this Answer and was recorded as Instrument No. 570303. As to all other
allegations contained in Paragraphs 1, 2, and 3 of the Plaintiffs' Complaint, the Defendants
Cometto are without personal knowledge or infonnation so as to fonn an opinion as to the
truth or falsity of those allegations and hereby generally deny the same.

IV•
. As to Paragraphs 5, 7, 16, 17, 18, 19,20,21,22,23,24,24 (sic), 25, 26,27,28,29,30,

31, 32, 33 and 34 of the Plaintiffs' Complaint, the Defendants Cometto deny the allegations
generally and/or allege that they are without sufficient personal knowledge to form an opinion
as to the truth or falsity of the allegations contained therein and, therefore, generally deny the
'iJanid P. 1"eatlierstcn
'Brent C. :reatlierstcn*
JeremJj P. :reatfterstcn
Samfra J. 'J1Intck
Steplim'T. srwUm

same.

J{tumreys at lAw
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ANSWER-2

v.
As to Paragraph 6 of the Plaintiffs' Complaint, the Defendants Cometto admit they are
owners of certain real property as indicated in the Easement Agreement recorded as Instrument
No. 570303.
VI.

As to Paragraphs 4, 8, 9, 10, 11, 12, 13, 14, and 15 of the Plaintiffs' Complaint, the
Defendants Cometto answer and defend by stating that the Easement Agreement recorded as
Instrument No. 570303 and attached hereto is a validly executed and recorded document which
states clearly and unambiguously the parties' rights, title and interest in and to the properties in
question. As to all assertions, allegations or contentions by the Plaintiffs set forth in their
Complaint which seek to interpret, restate or otherwise seek declaratory relief from the Court,
the Defendants Cometto deny those allegations generally.
VII.

As set forth above, the Defendants Cometto previously relocated the existing roadway

across their property in compliance with and pursuant to their right under Idaho Code § 55313. As a result, the predecessors in interest to the Plaintiffs in this matter, David E. Crum and
Bonnie K. Crum, filed suit in Bonner County Case No. CV-98-00867.

The Plaintiffs'

predecessors' in interest Campbell filed action in Bonner County Case no. CV-97-01057.
Additionally, the Plaintiffs' predecessors in interest, Arlen L. Leman, retained legal counsel
from the law Firm, Hawley, Troxell, Ennis and Hawley, LLP, in Boise, Idaho, making claims
rtatIier.ston £aw :finn chJ:
'!Janie[P. J'eatkrston
'.Brent C. J'eJ1.tkrston*
Jeremy P. J'eatfurston
SaMra J. 'JoIIruck
Steplien T. Sndtkn

on behalf of Mr. Leman similar or identical to the claims set forth in the Campbell v. Cometto
and Crum v. Cometto cases.

-"""'""!fS at lAW
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As a result of a trial proceeding and a court determination in CV 97-01057 District
Judge James R. Michaud detennined and decreed that the Defendants Cometto had complied
with the tenns and requirements of Idaho Code § 55-313. Thereafter, the Plaintiffs and their
predecessors in interest executed Exhibit "A", the Easement Agreement, and stipulated to
Judgment of Dismissal with Prejudice. The Court entered a Judgment of Dismissal upon
Stipulation of the parties in Campbell v. Cometto, CV 97-01057 and in Crum v. Cometto,
Bonner County Case No. CV 98-00867. Said dismissal was made with prejudice as to all
claims.
AFFIRMATIVE DEFENSES

vm.
Plaintiffs' Complaint fails to state a claim for which relief may be granted and must be
dismissed with prejudice.
IX.

The Plaintiffs' claims are barred by doctrines of res judicata, collateral estoppel, claim
preclusion and such other legal and equitable doctrines prohibiting re-litigation of those issues
litigated and adjudicated in the District Court proceedings set forth and referenced above.

x.
The claims set forth in the Plaintiffs' Complaint are barred by the doctrines of laches
and unclean hands.
XI.

rtatIientm Law !firm cf,o{
'!JarrielP. :TeatkrstD11.
'Brent C. :TeatkrstD11.*
Jeremy P. :TeatfurstD11.
satufra.1.

'Wruck

Suplim T. Snd4en

The claims set forth in the Plaintiffs' Complaint are barred by estoppel, in equity and in

law.

Attorneys at JAw
1.1.3 s. Secotuf J'lw.
Sand'pOint, I tfaJ'io 8.3864
(Z08) 263-6866

ANSWER-4
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XII.
The claims set forth in the Plaintiffs' Complaint are barred by accord and satisfaction.

XID.
The claims set forth in the Plaintiffs' Complaint are barred by release and waiver.

XIV.
The claims set forth in the PlaIntiffs' Complaint are barred by statute of frauds.

xv.
The claims set forth in the Plaintiffs' Complaint are barred by statute of limitations.

XVI.
The claims set forth in Plaintiffs' Complaint are barred by merger and the parol
evidence rule.
ATTORNEYS' FEES

XVD.
The Defendants Cometto are entitled to an award of attorneys' fees incurred in
defending this action under Idaho Code § 12-120, Idaho Code § 12-121, Idaho Code § 12-123
and the Idaho Rules of Civil Procedure, Rille 54, and Rule 11 (a)(1). Further, the Easement
Agreement attached hereto and incorporated herein by reference as Exhibit "A" and recorded
as Instrument No. 570303 mandates and provides that the prevailing party shall be entitled to
an award of attorneys' fees. Comettos are entitled to attorneys' fees and costs as a matter of
agreement, contract or rule in a reasonable sum to be determined by the Court, but not less than
rtmhmtm Law ~(nn Cfd
'Danie{ P. :FtJltliuston
'lJrt:1It C. :FeatlUrston*

$200.00 per hour plus costs incurred.

jerel7l!f P. :JeatlUrston
Sarufra j. 'I1Iruck
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WHEREFORE, the Defendants, having stated their answers, affinnative defenses and
responses to the Plaintiffs' Complaint, Judgment is requested as follows:
1.

That the Plaintiffs take nothing under their Complaint and that the same be

dismissed with prejudice.
2.

That the Plaintiffs be required to pay the Defendants' attorneys' fees and costs

incurred pursuant to Idaho law and pursuant to the terms of the Easement Agreement.
3.

For such other and further relief as the Court deems just and appropriate

including preliminary and/or permanent injunctive relief, declaratory relief, and/or damages as
the Court deems just and appropriate under the circumstances and in favor of the Defendants
Cometto and against the Plaintiffs.
4.

For such other and further relief as this Court deems appropriate, including

leave to amend the pleadings.
DATED this

4~of December,

2007.

Attorney for Defendants

FtratIientm .£aw !f{rm eM,{
'Daniel P. J'eatlierston
'Brent C. J'eatherston*
Jert7rt!l P. J'eatherston
Sanlfra J. 'Wruck
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CERTIFICATE OF SERVICE

/~WtY

I hereby certifY that on the
of December, 2007, I caused a true and correct copy of
the foregoing docwnent to be served upon the following person(s) in the following manner:

Arthur B. Macomber, Esq.
408 E. Shennan Avenue, Suite 215
P.O. Box 5203
Coeur d'Alene, Idaho 83814

rtUtlimton Law :Firm cfit,[
'lJanidP. :Featherston
'Brent C. :Featkrston*
Jmmg P. :Featherston
Salllfra J. ~
Stepfien T. Sndtfen
Jl.tto1'MjS at LaW
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(208) 263-6866

ANSWER-7
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U.S. Mail, Postage Prepaid
Overnight Mail
Hand
delivered
[ ]
~] Facsimile No. (208) 664-9933
[ ] Other: ___________________

570:303
EASEMENTAGREEMrnNT
II

i

FOR VALUABLE CONSIDERATION, the receipt of which is here y
h
: , 1999, bY 'and between THOMAS W. and LORI M. COMETTO, husband and wife, ( e
i Comettos"), the JERRY L CAMPBELL FAMILY TRUST, dated January 27, 19 3,
. "Campbell"), the CRUM REVOCABLE TRUST ("Crum"), ARLAN L LEM N
"Lemen"), and KA TBLEEN C. CALDWELL ("Caldwell").
I cknowledged, this Easement Agreement (the "Agreement") is entered into effective M

1.
The Comettos are the owners of the following real property (referred to
erein as the "Cometto Property"):
The Northeast Quarter of the Southeast Quarter of the
Northwest Quarter of Section 24, Township 59 North, Range 1
East, Boise Meridian, Bonner County, Idaho;
EXCEPT the East 200 Feet thereof.

\

AND the West 200 Feet of the Southeast Quarter of the
Southeast Quarter of the Northwest quarter of Section 24,
Township 59 North, Range 1 East, Boise Meridian, Bonner
County, Idaho.

2.
Campbell, whose mailing address is P.o. Box 457, Cayuga, Texas, 75832 's
, e owner of the following rea) property (referred to herein as the "Campbell Property"):

i
II
i
I

II

The East 200 feet of the Northeast Quarter of the Southeast
Quarter of the Northwest Quarter in Section 24, Township 59
North, Range 1 East, Boise Meridian, Bonner County, Idaho,
AND
The Southeast Quarter of the Southeast Quarter of the
Northwest Quarter of Section 24. Township 59 North, Range 1
East Boise Meridian, Bonner County, Idaho; EXCEPT the West
200 feet.

I

3.
Crum, whose mailing address is clo David E. and Bonnie K. Crum, S. 19 7
t. Vernon Road, Spokane, Washington 99203, is the owner of the following real prope y

(i eferred to herein as the "Crum Property"):
I

i
r

i

I

I
~~fAIIII !Flm
'Da.u.{ 'P. 1"'dl~"""'"
~"'''I C. r.",fousum •
:ttlDnVys tit £4141
llJ.s. sumoJ
Sdrulpoilr./. {t/JJIio 83864
(21)8} 26J·&A6G

"w.

T,q;,(2D8)UJ'(UOO

'"LiaNe/in
Juli" cr 'KhJJiiJI6t""

The Southwest Quarter of the Southwest Quarter of Section 19,
Township 59 North, Range 2 East, Boise Meridian, Bonner
County. Idaho.

1

4, ' Lemen, whose mailing address is 3490 E. Bethel Lane, Bloomington, India~
~ 408 is the owner of the following real property (referred to herein as the "Lerner
P; operty"):
r
I

I

i
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(

That portion of the East Half of the Southwest Quarter of
Section 19, Township 59 North, Range 2 East, Boise Meridian,
Bonner County, Idaho, lying South of the centerline of
Strawberry Creek; less the East 300 feet thereof.
5.

Caldwell, whose mailing address is P.O. Box 1004, Barrow; Ak 99723, i the

i owner of the following real property (referred to herein as "Caldwell Property"):

That part of the West Half of the Southeast Quarter of Section
19, Township 59 North, Range 2 East; Boise Meridian; Bonner
County, Idaho, lying South of the centerline of Strawberry
Creek, and the East 300 feet of the East half of the Southwest
Quarter of Section 19, Township 59 North, Range 2 East, Boise
. Meridian, Bonner County, Idaho, lying South of the centerline
of Strawberry Creek.
6.
The Comettos hereby make, convey and grant to Campbell, Crum, Le en,
and Caldwell, an easement over and across the Cometto Property, for the benefit of t eir
respective properties. The Cometto Easement is located on the existing roadway w ich
traverses the Cometto Property to the North of the "abandoned access Road," as depicte in
Exhibit A attached hereto, which easement is believed to lie within the West thirty (30)
the North thirty (30) feet, and the East thirty (30) feet of the Cometto Property.
Grantees or their successors or assigns shall not make any substantial modification to
easement ~thout prior written consent of the Grantors or their successors or assigns.

I

7.
Campbell hereby makes, conveys and grants to Cometto, Crum, Lemen
Caldwell, an easement thirty (30) feet in width over and across the Campbell Property the
"Campbell Easement"), for the benefit of their respective properties. The Camp n
Easement is located on the existing roadway which traverses the Campbell Pro rty.
Campbell hereby affirms, makes, conveys and grants to Cometto an existing easement for
access to maintain; repair, replace, or improve the existing domestic water syste in
Strawberry Creek, and the accompanying water transmission line on, over, and across the
above-described property owned by Campbell.
8. , Crum hereby makes, conveys and grants to Lemen and Caldwell, an ease ent
over and ,across the Crum Property, (the "Crum Easement"), for the benefit of t~eir
respective properties. The Crum Easement is located on the existing roadway w~ich
traverses the Crum Property.
I

~~.l.JlIllI!Fim
'Dtu&h/ ~ 1'dl~mt""
~"'" C. "./JtkfJIll1l •
Attonuys d/ fA'"
11J S. SlUItUl~.

SlltUlpaint, ItiaIID 1,J864
(208) 26H866
1'1I1(.12111}Z6J·Q400
'Liunuiill
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9.
. Lemen hereby makes, conveys and grants to Caldwell, an easement over an
the Lemen Property, (the "Lemen Easement"), for the benefit of the Caldwel
nrll\n..rh , .
The Lemen Easement is located on the existing roadway which traverses th
Property,
. The parties hereto do hereby grant an easement for underground utili
lines over and across the existing easement for ingress and egress, as describe
The undersigned acknowledges there is no present utilities, but do grant an easemen
such use at such time as utilities are available to the above described properties,

.,.."" ...""",'u

All easements granted in this Agreement are appurtenant to and shall ru
the respective properties, and shall be binding upon and inure to the benefit of th
licensees, and transferees entitled thereof, including, without limitation, an
of a portion of the respective properties as a result of the subdivision of any suc
In the event that any dispute arises regarding the interpretation, application
or enforcement of the provision of this Agreement, then the prevailing party in sue
shall be entitled to recover their attorney fees ~d costs incurred, including attorne
and costs incurred on appeal.
The parties hereto agree to perpetually hold harmless the fee holders of th
'ent estate for any damages (property or personal) sustained by them, or their guests 0
while using the above described and granted easements on or across the servien

/tZ4--

ditn<~
.

RI M. COMETTO

Dated:

iJy Trust

!f~UztaI '}inn
'D4~ief 1'. 7t.'frtrSl(J~
'lJ,.. ,

c. rt411it"to~'
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Law
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Jer
8 pbelJ Family Trust
By: Judi
. Campbell
Its Co-Trustee
• Q.... 4Dated:
~ I. ,~

m Re~able Living Trust
David~ Crum
Co-Trustee
q, C)LJ () 0

Crum Revocable Living Trust
By: Bonnie K. Crum
Its: Co-Trustee
Dated:
r) ;2..000

:fjte"- /

f}M2' /

r:tlJI}U;HA66
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Kathleen d Caldwell
Dated:
I ~ 3/- (fD
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-"'~-"J of Bonner

I

)

Onthis~:tof ~.

,1999,beforeme

aI14~r~~e'f,aNotary

lie in and for said State, personally appeared C THOMAS

~~d

LORI M.

husband and wife, known or identified to me··to be the persons whose names
subscribed to the within instrument, and acknowledged to me that they executed the

)

~)ss .

of

2M

~.

Onthis'/z"dayof
'AJ;tt-I!/
,j:999.beforem
.
Public in and for s;( state, personally appeared
RRY L

<..

¢ .
/~·t ~14l.

(/J

AMPBELL and

E. . CAMPBELL, CO"TRUSTEES OF THE JERRY L. CAMPBELL
LY TRUST, dated January 27, 1993, known or identified to me to Ix tht: persons
names are subscribed to the foregoing instrument, and acknowledged to me that they
'-ih'll'-<UU;U the same as trustees on behalf of the Trust, and that the Trust executed the

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal
day and year in this certificate first above written.

1'~/Attv !finn
'Do"Mf>.1UJ,hUS'Ott
'11,..", c. :r.a,Mrs/on •

. CINDY L GRIMES
Notarv PutIIIC
State of Texas
Comm. ExpIre. 3-16-2002

Allom.yt .1/ fAw
J lJ 5.

S,,,,"'

Sa"'pttlM.

~tIII.

'''0

8J864

(:uJ8) 263-6866
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On this /q day of
;-1-999: before metyc,tJ u.~ ~
Public in and for i State, pe na ly appeared DAVID W. CRUM and BON
S OF THE CRUM REVOCABLE LIVING TRUST, kno
CRUM, CO-TRUS
identified to me to be the persons whose names are subscribed to the foregoin
""'to.. ,"', .... t and acknowledged to me that they executed the same as trustees on behalf of th
and that the Trust executed the foregoing instrument.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed ,mY'official seal
day and year in this certificate first above written.
<· '·~; :· :'.':' " :.~
.
," ;.::.~.':.~ ~I::.l' ~..' .',' :~ :'
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On thIS l' day of~"·~'~~efore me r- Y~v..\'" PI .~c...."'(~ , a Nota
ic in and for said State, personally appear~-L"LEMAN1known or identified
to me to be the person whose name is subscribed to the within instrument, and
.
to me that he executed the same,

UJlI8..,-

.1

l.'

; :~:)vmrn.
' SS WHEREOF, I have hereunto set my hand and affixed my official seal I
day "arid.'year in this certificate first above written.
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'DallU{ '1'. 1'41~tfJlc.
'B"n' C. 1.tJlr..rstc.'
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Notary Public ~"~~ 't';,
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My Commission expires: I IJ 'l 0 7
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of Bonner

)

, ~1~~C:>~
-/
OnthisJ1~f
• t9~eforeme ~,,¥~ .a Notary

ic in and for said State, person Iy appeared KATHLEEN C. ~ known or
JU~U~U.l"'l.l to me to be the person whose name is subscribed to the~ mS'fffiment. and
Rcl:no'wlli'!d{lj~d to me that she executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal
day and year in this certificate first above written.

No
Pu ic - State of Idaho ____
'Residing at #~~/
My Commission expires·12../"t,~

!F~.fArIJ 1fnn

'DG"uC'Po 1'.""'mlon
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STATE' OF IDAHO

F1g¥~j0o~~; ~IN~~l
1081 DfC 21 p 4: 53

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

DAVID L. CALDWELL and KATHY
C. CALDWELL, husband and wife;
LAWRENCE L. SEILER AND
THERESA L. SEILER, husband and
wife; PATRICIA ST. ANGELO;

Plaintiffs,
vs.
THOMAS W. COMETTO and LORI
M. COMETTO, husband and wife; and
DOES 1-5,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO: CV-2007-0001744

SCHEDULING ORDER

)
)

IT IS HEREBY ORDERED that each party shall complete and file with the Clerk of
Court the attached Scheduling Form. A copy of the Scheduling Form filed with the court shall
be served on all parties and one copy shall be submitted to Judge Yerby at his chambers in
Sandpoint, 215 S. First Avenue, Sandpoint, ID 83864. In the alternative, a written stipulation
containing the requested information may be submitted.
SCHEDULING ORDER - 1

.'

(,

The Scheduling Form or stipulation must be completed and filed within fourteen (14)
days from the date of this Order. If not returned, this matter will be set for trial at the Court's
discretion.
DATED this

l~ay of December, 2007.
District Judge

SCHEDULING ORDER - 2

(

<'

(

\
CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing was mailed, U.S. postage
prepaid, this ~ day of December, 2007, to the following:

Arthur B. Macomber
Attorney at Law
408 E. Sherman Avenue, Suite 215
Coeur d'Alene, ID 83814
Featherston Law Firm, CHTD
Brent C. Featherston
Attorney at Law
113 South Second Avenue
Sandpoint, ID 83864

SCHEDULING ORDER - 3

-~s-

SCHEDULING FORM
In response to the Scheduling Order, please complete this form and file it within 14 days,
with service of copies to all parties and one copy to Judge Yerby's chambers in Sandpoint.
1.

Case Title: David L. Caldwell, etal. v. Thomas W. Cometto, eta!.

2.

Case Number: CV-2007-0001744 (Bonner County)

3.

Nature of Claims:

4.

Court or Jury Case: _____________________________________________

5.

Number of Days Needed for Trial: _________________________________
(If requesting more than five (5) days, please explain the reasons below.)

6.

Should the court order mediation?

7.

Will you schedule a motion for summary judgment? Yes
No____
Note: If you wish to schedule a motion for summary judgment, please contact Cherie
Moore, (208) 265-1445, as soon as possible for scheduling.

8.

The undersigned agrees to the following pretrial schedule unless specifically noted
otherwise:
a.
b.
c.
d.

9.

-----------------------------------------------

Yes- - - -

No____

Plaintiffs disclose expert witnesses by 90 days before trial.
Defendants disclose expert witnesses by 60 days before trial.
Last day for hearing motions for summary judgment is 60 days before trial.
The other deadlines in the court's standard pre-trial order.

Comments:

---------------------------------------------------

Dated this _ _ day of _ _ _ _ _ _ _ _, 2007.

Sign and Print or Type Attorney's Name
Attomeyfur _____________________________________________
Print or Type Client's Name

SCHEDULING FORM

J-07 12:08pm
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DIST~'WJtKt~~R
FIRST JUD/el.D, ! QIST
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
-" .
DAVlD CALD'VVELL, ET ALO

.. lie 31

)
)
)
)
)
)
)
)
)
)

Plaintiff,

Vs.
THOMAS W. COMETTO, ET UX,
Defendants.

A 1P8,

AMENDED
ORDER OF REASSIGNMENT

The Honorable STEVE YERBY having been disqualified pursuant to I.R.C.P. 40
now, therefore,
IT IS HEREBY ORDERED that the above matter is reassigned to the Honorable

Charles Hosack, District Judge, for the disposition of any pending and further
proceedings.

.

DATED

~

th:3!

,-. /

day of

1.1 ~07.

~L +>~;.L. ~-r:..

John Patrick Luster
Administrative District Judge

CED:r.Jrm~MAILlNG
. 2007, a trUe and correct co y of the foregoing

r hereby certify that on th~~-of

was sent via facsimile, U.S. Mail, or Interoffice mail to
Brent Featherston
FAX 208-263-0400
Bonner County Clerks
FAX 208-263-0896

ORDER OF REASSIGNMENT: 1

cv

le following:

Arthur Macomber
FAX 664-9933

OR\G\NAL
FEATHERSTON LAW FIRM, CHTD.
BRENT C. FEATIffiRSTON, ISB No.: 4602
Attorneys at Law
113 South Second Avenue
Sandpoint, ID 83864
(208) 263-6866
(208) 263-0400 (Fax)
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
DAVID L. CALDWELL, KAlliLEEN C.
CALDWELL, LAWRENCE L. SEILER,
THERESA L. SEILER, and PATRICIA
ST. ANGELO,
Plaintiffs,
vs.
THOMAS W. COMETIO and LORl M.
COMETIO,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 2007-01744

CROSS MOTION FOR
TEMPORARYRESTRAUaNG
ORDER and NOTICE OF
HEARING

COMES NOW the undersigned counsel for and on behalf of the Defendants,
THOMAS W. COMETIO and LORl M. COMETIO, and moves this Court for entry of a
Temporary Restraining Order pursuant to l.R.C.P. 65(b). Specifically, the Defendants request
that the Court order the Plaintiffs to cease, desist and be enjoined from any further activities
which encumber, interfere with or otherwise limit the Defendants' ability to gain ingress and
egress to their property across the roads and/or driveways which are at issue in this litigation.
'fmt/ierstm £aw !firm c/rJr{
'lJanid P. :Featfiuston
'Brent C. :Featlierston*
Jtmtllj P. :Featfiuston
Sarufra.J. 'Wruc.t
Stepfim To Snedikn

This Motion is based upon the evidentiary testimony to be presented at hearing indicating that
the Plaintiffs have intentionally blockaded passage across the Defendants' driveway with snow
and/or ice.

5tttoTtfe!lS at Law

113 S. St:t:.on.tf ,jive.

Sarufpointi Itfalio 83864
(208) 263-6866
!Ta'C(208} 263-0400

License-a in
Ualio & WasJii'!5'ton

CROSS MOTION FOR TEMPORARY RESTRAJNING
ORDER and NOTICE OF HEARING - I

(

Second, the Defendants request that the Court enter an Order enjoining Plaintiffs from
making contact with the Defendants' minor children during the pendency of this litigation.
Tbird, that the Court enter orders enjoining the Plaintiffs from actions which cause
damage and/or harm to the Defendants' property and/or timber thereon.
This Motion will be based upon the testimony and evidence to be presented at hearing
and further argument is

Ted.

DATED thi~

&r of January, 2008.

Attorney for Defendants

NOTICE OF HEARING
YOU ARE HEREBY NOTIFIED that the undersigned, as attorney for the abovenamed Defendants, will call for hearing at the Kootenai County Courthouse before the
Honorable Charles Hosack on the Defendants' Motion for Temporary Restraining Order on
January 14, 2008, at 4:00l:~ as soon thereafter as counsel may be heard.
DATED this

_/_7;~y of January, 2008.

'feat/ierstm .caw !finn cfttrl

BRENT C. FEATHERSTON
Attorney for Defendants

'iJaniefP. !Featkrston
'lJrent C. !Featkrston*
jeremy P. !Featkrston
Samfra J. 'J1lnu:k
Stepkn To Snedikn
J'.ttomeys at lAw
1.JJ S. Se.c.oruf )'Ive.
$andpoin't# I tfaIUJ 83864
(208) 26.3-6866
:Ta~ (208) 26.3-(}400

• Lic.ensea in
ltfaFw &' 'Wasliington

CROSS MOTION FOR TEMPORARY RESTRAINING
ORDER and NOTICE OF HEARING - 2

(

CERTIFI~TE OF SERVICE

~

I hereby certify that on the
day of January, 2008, I caused a true and correct copy of
the foregoing document to be served upon the following person(s) in the following manner:

Arthur B. Macomber, Esq.
408 E. Sherman Avenue, Suite 215
P.O. Box 5203
Coeur d'Alene, Idaho 83814

[ ] u.S. Mail, Postage Prepaid
[ ] Overnight Mail
[ ] Hand delivered

Ff

Facsimile No. (208) 664-9933
Other: _ _ _ _ _ _ _ __

[ ] u.S. Mail, Postage Prepaid
[ ] Overnight Mail
[ ] Hand delivered

Hon. Charles Hosack
District Court Judge
P.O. Box 9000
Coeur d'Alene, Idaho 83816

N

Facsimile No. (208) 446-1138
_________________
Oth~:

~ .Law :finn cM&
'Daniel P. :Jeatlierston
'.Brent C. :Jeatlierston*
Jeremy P. :Jeatlierston
Santfra.J. 'Jf/ruck.
Steplien'T. Sndtfen
J!twmeys at £OW
113 S. Secorn:l ,..qVl!.

Sarnfpoint, laaIW 83864
{208} 263-6866
'Fa,<- (208) 263-0400

• £tcensea in
UaIW &" 'Waslii"tlton

CROSS MOTION FOR TEMPORARY RESTRAlNING
ORDER and NOTICE OF HEARING - 3
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)

FEATHERSTON LAW FIRM, CHTD.
BRENT C. FEATIIERSTON, ISB No.: 4602
Attorneys at Law
113 South Second Avenue
Sandpoint, ID 83864
(208) 263-6866
(208) 263-0400 (Fax)
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
DAVID L. CALDWELL, KATHLEEN C.
CALDWELL, LAWRENCE L. SEILER,
THERESA L. SEILER, and PATRICIA
ST. ANGELO,
Plaintiffs,
vs.
THOMAS W. COMETTO and LORI M.
COMETTO,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 2007-01744

ORDER FOR JOINT
PRELIMINARY INJUNCTION

Upon Stipulation of the parties and good cause appearing therefore,
IT IS HEREBY ORDERED AS FOLLOWS:
The Plaintiffs and Defendants mutually agree to an Order enjoining either party
tJ#.,.e~,,-'o\y
from snowplow or snow removal activities which wil~bit, encroach, or otherwise interefere
1.

with the other party's travel across the roadways/easements at issue in this litigation and as
depicted in Exhibit "A" attached hereto and incorporated herein by reference.
~.£trw 1'{rmcfit,l
'iJanief P. :Teatfiuston
'lJrent C. :Teatfiuston*
Jeremy P. :Teatfierston
Sarufra J.

2.

The parties agree that snow removal may continue as has occurred prior to the

entry of !pis Stipulation.

Wruck

Stepfien To Srwlifen
.<ttt"fnLYS at JAw
1.13 S. Secon4 ~w.

S4n4pot'ntl I liaJio 83864
(2GB) 263-6866

ORDER FOR JOINT PRELIMINARY INJUNCnON - I

7"",(208)263-0400

• Licensed in
& 'Waslii'!!1ton

laaFw
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)

3.

The parties further agree that the Plaintiffs shall be entitled to continue for the

winter season of 200712008 with snow storage and/or snowplowing activities as have occurred
~ 1[.., (}.IMf4I.tr ~
to date. Specifically, Plaintiffs may continue to push up and store snow on all the comers of

A

the roadway/easement except that comer where Cornetto's driveway intersects the road in
question and as depicted on Exhibit "A" attached hereto so long as such snow storage does not
inhibit or interfere with the Defendants' ingress and egress from the Cornetto's property and
does not cause damage to the Defendant Cornetto's property.

4.

The Plaintiffs shall not plow snow in such a manner as to cause damage to

personal property, timber or real property of the Defendants Cornetto.

5.
unsel and not mvolve their respec
6.

The parties further stipulate that this agreement is intended only to address the

pending 2007/2008 winter season and shall in no way be considered as evidence or proof as to
any finding of fact or issue plead in this proceeding.
DATED this

..I!t- day of January, 2008.

C~.-HON.CHARLESHOSACK

feat/terston £trw :Finn

eM,{

'lJaniefP. :Jeatliersuin
lIrmt C. :Jeatlierston*
Jeremy P. :Jl!Jltlierston
SaMra J. Wrock
Steplim To Sneilen
iJlttomq.< at Law
~LJ

S. Secontf ~w.

Sarufpoint, I tfaJic 83864
(208) 263-6866

:ra;{. (208) 263-lJ400

'"

Lic~nsea in

ItfaFw c!r 'Wasfiingtolt

ORDER FOR JOINT PRELIMINARY INJUNCTION - 2

CERTIFICATE OF SERVICE
I hereby certify that on the
14 day of January, 2008, I caused a true and correct
copy of the foregoing document to be served upon the following person(s) in the following
manner:

!foat/ierston £I1W !f(rm

Arthur B. Macomber, Esq.
408 E. Shennan Avenue, Suite 215
P.O. Box 5203
Coeur d'Alene, Idaho 83814

[ ] U.S. Mail, Postage Prepaid
[ ] Overnight Mail
Hand delivered
[ ] Facsimile No. (208) 664-9933
[ ] Other: _ _ _ _ _ _ __

Brent C. Featherston, Esq.
FEATHERSTON LAW FIRM, CHTD.
113 S. Second Avenue
Sandpoint, ID 83864

[ ] U.S. Mail, Postage Prepaid
[ ] Overnight Mail
£XI Hand delivered
[ ] Facsimile No. (208) 263-0400
[ ] Other: _ _ _ _ _ _ __

cr.,{

'lJanidP. :reatfterston
'lJren.t C. :reatfterston'

Jtrt!m!I P. :reatfterston
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:sessIOn: HOSACKOl1408P
~es:slon Date: 0111412008
Hosack, Charles
,."~.lC~eponier: Schaller, Joann

Division: DIST
Session Time: 13:23

,.\

'1"

Courtroom: Courtroom9

,' J LIU "'C::: .

): Rohrbach, Shari

Case number:
Plaintiff: EtaI,
Plaintiff Attorney:
Defendant: Lori & 1l1!~~IlF~~~tt~
Pers. Attorney:
Co-Defendant(s):
State Attorney:
Public Defender:

Recording Started:

Case called
Judge: Hosack, '-' ......H'~.tt2'1"',.,t:,·~·:,.;:
Calls, Bonner matter~ ~~mc'p.
Order and cross Mc,[J91~I~i~
Temp Restraing
aOclre:ss

MlnllJlI!!S

~~
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Session: HOSACK011408P
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17:35:53
•. 17:36:13

......

; , 17:37:09
17:38:09
17:39:33
17:39:47
17:40:07
. 17:40:36
17:41:11
17:41:44
17:42:23
17:47:30

.1

· 17:47:54

We met in chambers so the Court could look at
some pictures and a map. We've
discussed a proposed stipulation. The actual
issue before the Court is very
limited. A status quo to allow each party to get
in and out of residence. On
a TRO the question is how to allow the parties
to get in and out while the
dispute is resolved. I've reviewed the Order
submitted, I'd make some
changes. I'd order niether party 'unreasonably'
interfere with travel. At
times of heavy snow there becomes an issue of
snow staying within the
easement. Snow storage along the easement is
necessary to maintain the travel
way. PL could continue to push and store snow
along the easement except where
the driveway is. Then it must not inhibit
driveway, and not cause damage to
property. The communication issue is not before
the court, common sense has
to apply. This is not with prejudice to anybody,
no one is giving up any
rights. Comments ..
Will take a brief recess to allow parties to
talk to their attomies.

Stop recording

, 18:00:49
Recording Started:

'18:00:49

Record
Lori & Thomas, Cometto

. 18:00:50

r

Judge: Hosack, Charles

18:01: 16

Back in session.
Do counsel have questoins.

'18:01:31

Add Ins: Macomber, Arthur
My client has two questions he'd like to ask
directly to the Court.

18:01 :52
''Ii-

.:t (.

Plaintiff: Etal, Caldwell
Mr Caldwell: How far out can I go to store snow?

.

•••>~ •••

~>

.~~~
"

.~~~
,,:~{

~f'rt Minutes Session: HOSACK011408P
.J~.,~.

P.2•...

,

,.

"

I

18:02:08
18:02:37
18:03:37

.')

"

J~"!;N;~:"

Judge: Hosack, Charles
,.', '"
That is what the court cannot answer, limited': " .
kIlowledge of the case. Comments
re: easements and snow storage.
This is to maintain a travelway as long as
,do. not harm property .
: '[ , "

18:04:46
18:05:28
18:05:36

Add Ins: Macomber, Arthur
T11~ other question is regarding adding
tIle travelway so that the PL
do~s
not have to remove that.
, .... .
,

..~i ,

JM.~ge:

Hosack, Charles

The Court's view is to not unreasonably
illferfere with travelway. If someone

18:05:59
18:07:01
18:08:07
18:09:23

~~. dumping snow that would be
..~·}hl:~·.
Aad Ins: Featherston, Brent

.. •. ~,~1t3!'p:
ri{ere are concerns. The questions asked by ii
cQhfirm the concerns. We don't
. ,,,~...~::O;'in"
PL pushing snow onto the DF
stqtage. Comments. There is
p~tsonal property along the easement we
.'~
wti'nt destroyed. We still have
aj:oncem.

wJPt

' I ( U"l _ _

.1.

18:10:38

,

?1~;\;"

A4d Ins: Macomber, Arthur
~:CaldweU believes that pushing the

18:11:38

. ththoadway no farther than
hiS .vehicle distance, that would limit him.
d~¢sn't want to plow up
p~rsonal property .

18:12:44

A-ad Ins: Featherston, Brent

18:11:11

.•..

~;; .

.

11lJs is a highway department size plow, not, . . .....~.-r•."
P{9kuP truck.
!Ji ~

18:13:50
18:16:18
18:16:53
18: 18:42
18: 18:58·

JJ'dge: Hosack, Charles
THe ability of the Court to control this is
lirh'ited. Comments.
IP:there is damage it will have to be brought ,..,. ..._ .
thE Court's attention.
Tliat's the best we can do.
WJil make copies and hand deliver them, ~""~",.~n'9..',':
w~ire not Bonner county we
caO't file them.

Ci.· .,'
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STATE OF IDAHO
COUfHY OF BONNER
FIt{ST JUD!CIAL 015T.

Z008 APR -3 P I: 45

FEATHERSTON LAW FIRM, CHTD.
BRENT C. FEATHERSTON, ISB No.: 4602
Attorneys at Law
113 South Second Avenue
Sandpoint, ID 83864
(208) 263-6866
(208) 263-0400 (Fax)

HARlE SCOTT
CLERK DISTRICT COURT

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
DAVID L. CALDWELL, KATHLEEN C.
CALDWELL, LAWRENCE L. SEILER,
THERESA L. SEILER, and PATRICIA
ST. ANGELO,
Plaintiffs,
vs.
THOMAS W. COMETTO and LORI M.
COMETTO,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 2007-01744

MOTION FOR RESTRAINING
ORDERIPRELIMINARY
INJUNCTION and MOTION TO
SHORTEN TIME FOR HEARING
and NOTICE OF HEARING

-----------------------------------------------------)
COMES NOW the undersigned counsel for and on behalf of the Defendants,
THOMAS W. COMETTO and LORI M. COMETTO, and moves this Court for entry of a an
Order of Preliminary Injunction or Order Restraining or Enjoining the Plaintiffs, David and
Kathy Caldwell, Lawrence L. and Theresa L. Seiler or Patricia St. Angelo, or their officers,
agents, servants, employees, guests or other representatives who act in concert or participation
with the Plaintiffs and who has knowledge, either actual or constructive, of this Court's Order
~.£ow 1'{nn cM£
'lJartid P. !Teawrston
'Brent C. !Teatlierston'
Jeremy P. !Teatlierston
Satufra J. 'Wtuc{
Stepkn'T. Sndtfen

from engaging in certain conduct directed towards the Defendants, Thomas and Lori Cometto,
or their family members, children, guests, agents or other representatives.

Defendants move, pursuant to LR.C.P. Rule 65, that this Court restrain and enjoin the Plaintiffs

.'Ittorrrqs at £4w

113 S. Secoruf ..9tve.
Sarufpoint. [tfaFw 93864

(208) 263-6866
:TaK.(208} 263-0400

'* Licensea in
I.£aIio

&' Wa.<fii"9ton

Specifically,

MOTION FOR RESTRAINING ORDERIPRELIMINARY INJUNCTION
and MOTION TO SHORTEN TIME FOR HEARING and NOTICE OF HEARING - 1

- 'i9-

and each of them from confronting, assaulting, harassing, intimidating, or in any other manner
molesting the peace and quiet of the Defendants or their family members, minor children,
guests or invitees.
This Motion is based upon the authority provided under I.R.C.P. Rule 65 and upon the
Affidavits of Thomas Cometto and Jace Cometto submitted herewith.
The Defendants' Motion for Restraining Order is scheduled for hearing on April 10,
2008, at 9:00 am. Pursuant to I.R.C.P. 7(b)(3) this Motion and Notice of Hearing is to be
served no later than fourteen (14) days prior to the time specified for hearing.

Due to the

violent actions of the Plaintiff Caldwell, and in order to protect the Defendants, this matter
must be heard immediately. Pursuant to I.R.C.P. Rule 6(b) and 7(b), this Court may alter the
time prescribed.
There is no prejudice to the Plaintiffs by altering the time period prescribed by Rule by
seven (7) days and allowing the Motion for Restraining OrderlPreliminary Injunction to
proceed on seven (7) days' notice as opposed to a fourteen (14) day notice.
The Court is asked to take judicial notice of the file herein and to shorten time for
hearing on the Defendants' Motion for Restraining Order!Preliminary Injunction for the
reasons set forth in the Affidavits of Thomas Cometto and Jace Cometto and as may be
presented at hearing on this Motion.
The undersigned further gives notice of intent to present further evidence and testimony

"FtatI1mtm .£aw 1'inn ch.I.

at hearing.

1JanidP. ;Featherston
:Brent C. ;Featherston'
Jeremy P. ;Featherston
Santfra J. 'Wtuc.(
Steplien'T. SneJifen
~twmlyS

at LAw

11,3 S. Second }live.
Samlpoint# I tfalio 8.3864
(208) 26.3-6866
;Fa>:, (208) 263-0400

.. £icensea in
ItfaJio & Wasliington

MOTION FOR RESTRAIN1NG ORDERIPRELIMINARY INJUNCTION
and MOTION TO SHORTEN TIME FOR HEARING and NOTICE OF HEARING - 2

DATED this

SIT'Jday of April, 2008.
FEATHERSTON LAW FIRM, CHTD.

BY:~4
Attorney for Defendants

NOTICE OF HEARING
YOU ARE HEREBY NOTIFIED that the undersigned, as attorney for the abovenamed Defendants, will call for hearing at the Kootenai County Courthouse before the
Honorable Charles Hosack on the Defendants' Motion for Restraining Order!Preliminary
Injunction on April 10, 2008, at 3 :30 p.m., or as soon thereafter as counsel may be heard.

/.2",."
DATED this _V_ day of April, 2008.
FEATHERSTON LAW FIRM, CHID.

By:¥?d:
BRENT C. FEATHERSTON
Attorney for Defendants

~

.caw !finn cW.

'Danid P. !Featlierstcn
'lirent C. !Featlierstcn*
Jeremy P. !FeatlUrstcn
Sanara:J. wnu:.{
Stepfien To sttd4tn
7tltlmleys al £itw

113 S. Secana }live.
SaMpoint, /t!a!w 83864
(208) 263-6866
:Ta;r:J208) 263-0400

• Licensea in
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MOTION FOR RESTRAINING ORDERIPRELIMINARY INJUNCTION
and MOTION TO SHORTEN TIME FOR HEARING and NOTICE OF HEARING - 3
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CERTjCATE OF SERVICE

3

I hereby certify that on the
day of April, 2008, I caused a true and correct copy of the
foregoing document to be served upon the following person(s) in the following manner:

1M

Arthur B. Macomber, Esq.
408 E. Sherman Avenue, Suite 215
P.O. Box 5203
Coeur d'Alene, Idaho 83814

U.S. Mail, Postage Prepaid
[ ] Overnight Mail
[ ] Hand delivered
[><1 Facsimile No. (208) 664-9933
[ ] Other: -------------------

Hon. Charles Hosack
District Court Judge
P.O. Box 9000
Coeur d'Alene, Idaho 83816

[ ] U.S. Mail, Postage Prepaid
[ ] Overnight Mail
[ ] Hand delivered

~~

Facsimile No. (208) 446-1138
Other: ______________

~ Law :Finn cS#{
Vanier P. :Jeatliuston
'Brent C. 1"eatliuston*
Jeremy P. 1"eatliuston
Satufra J. 'W'ruc,(
Steplim 'T. Stwl4en
:l""""!l'at Law
11.3 S. Second Jllve.
Sansfpoint, Itfalio &..'{864
(20B) 263·6866
;Fa'((208) 263..(}400

.. Licensea in
Malic &' 'Wasfiington

MOTION FOR RESTRAINING ORDERIPRELIMINARY INJUNCI10N
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ORlG\NAL

STATE OF IDAHO
COUNTY OF BONNER

fIRST ,JUDICIAL OIST.
FEATHERSTON LAW FIRM, CHTD.
BRENT C. FEATHERSTON, ISB No.: 4602
Attorneys at Law
113 South Second Avenue
Sandpoint, ID 83864
(208) 263-6866
(208) 263-0400 (Fax)
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CLERK DISTRICT COURT
OEpfffy

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
DAVID L. CALDWELL, KATHLEEN C.
CALDWELL, LAWRENCE L. SEILER,
THERESA L. SEILER, and PATRICIA
ST. ANGELO,

)
)
)
)
)
)
Plaintiffs,
)
vs.
)
)
THOMAS W. COMETTO and LORI M.
)
COMETTO,
)
________~D~e~fc~en~d~an~~~.___________)

Case No. CV 2007-01744

AFFIDAVIT OF THOMAS
COMETTO IN SUPPORT OF
MOTION FOR PRELIMINARY
INJUNCTION

STATEOFIDAHO )
) ss:
County of Bonner
)
I, THOMAS COMETTO, being first duly sworn upon oath, depose and state as
follows:
I am over the age of 18 and competent to testify to the matters contained herein.
I am one of the Defendants identified in the above-entitled matter. On Sunday,
March 30th , I was confronted by David Caldwell shortly after a confrontation in which he
had assaulted my adult son, Jace Cometto. During this confrontation, Mr. Caldwell was
Hmhenton .£ow ~frm Cfd
'lJanid P. :reatkrston
'lJrmt C. :reatMrsto,,*
Jeremy P. :reatkrston
Santfra J. Wruck
stepfien To Sn.eUen
il""'"'!fS4t£4W

accompanied by his wife, Mrs. Caldwell, and a third neighbor, Bruce, who is not a party to
this lawsuit. Mr. Caldwell was holding a weapon (long rifle). Mr. Caldwell kept stating to
me "why don't you hit me, so I can shoot you?"

113 S. $ecoruf Ave.
Santi'point, I tfalio 83864
(208) 26.3-6866
;FaJ(J208) 26.3-0400

,. LicensU( in

AFFIDAVIT OF TIlOMAS COMETIO IN SUPPORT
OF MOTION FOR PRELIMINARY INJUNCTION - 1

- !l3-

I attempted to reason to Mr. Caldwell pointing out to him that there were small
children present and that this was no way to behave. He continued in his threatening
manner, attempting to provoke me to a fight. Eventually, we separated, but not before my
minor children had to be sent into the house and away from the situation.
'This incident happened on the road, which is the subject of this litigation, and at a
point on my property near the west boundary. I was cutting and splitting wood at the time
Mr. Caldwell approached me. 'This matter has been referred to the Bonner County Sheriff's
office and is under investigation for criminal charges against Mr. Caldwell. However, I am
requesting a restraining order and/or contempt order be entered against Mr. Caldwell in the
interim, since it is clear he, Mr. Caldwell, will not hesitate, even when small children are
present, to confront and assault or batter or attempt to provoke a confrontation with me or
my family.
Further your Affi~/ayeth naught.
DATED this

3

day of April, 2008.

o

~

SCOMETTO

SUBSCRIBED AND SWORN to before me, a Notary Public, on this

J

day of

November, 2008, by Thomas Cometto.

rtr1tlientm .caw !finn cr..t.
Vanie[ P. :reatfierston
'Brent C. :reatfierston*
Jeremy P. :reatkrston
Samfra J. 'Mlruc.(
Stephen 'T. SneUen
JI''''''''.l''atLiIw
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Itfafit; 8.JBG4
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CERTIFICATE OF SERVICE

~

I hereby certify that on the
day of April, 2008, I caused a true and correct copy
of the foregoing document to be served upon the following person(s) in the following manner:
Arthur B. Macomber, Esq.
408 E. Sherman Avenue, Suite 215
P.O. Box 5203
Coeur d'Alene, Idaho 83814

(]~~

~Jf

'·U

:d=-~'ij '1{6-1131

'foat/ierstm .caw !firm cftttf.
'Danid P. !Feat!ierston
'Brent C. !Feat!ierston*
Jeremy P. !Feat!ierston
SarufraJ.~

Steplien T. Snetftfen
Jl.twrruys at JAw
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Secorul':::':v~.
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AFFIDAVIT OF THOMAS COMETIO IN SUPPORT
OF MOTION FOR PRELIMINARY INJUNcnON - 3
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u.S. Mail, Postage Prepaid

[ ] Overnight Mail
[ ] Hand delivered
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STATE OF IDAHO
COUNTY OF BONNER
FIRST JUDICIAL OIST.

ZOOI APR - 3 PI: 45

FEATHERSTON LAW FIRM, CHTD.
BRENT C. FEATHERSTON, ISB No.: 4602
Attorneys at Law
113 South Second Avenue
Sandpoint, ID 83864
(208) 263-6866
(208) 263-0400 (Fax)

.HARiE SCOTT
CLERK DISTRICT COURT

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
DAVID L. CALDWELL, KATHLEEN C.
CALDWELL, LA WRENCE L. SEILER,
THERESA L. SEILER, and PATRICIA
ST. ANGELO,
Plaintiffs,
vs.
THOMAS W. COMETTO and LORI M.
COMETTO,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 2007-01744

AFFIDAVIT OF JACE COMETTO
IN SUPPORT OF MOTION FOR
PRELIMINARY INJUNCTION

-------------------------)
STATE OF IDAHO )
) ss:
County of Bonner
)
I, JACE COMETTO, being first duly sworn upon oath, depose and state as follows:
I am over the age of 18 and competent to testify to the matters contained herein.
On March 30, 2008, I snowmobiled up the road, which is the subject of the litigation
filed against my parents, Tom Cometto and Lori Cometto. I was snowmobiling to the
~Law7{nncr..l.
'lJanid P. :Featherston
$rent C. :Featherston'
Jeremy P. :Featherston
Santfra:l. Wruc(
Suplien'T. sne&n

spring, which serves my parents' home, when I was assaulted by David Caldwell. Mr.
Caldwell yelled at me indicating that I had no right to be on the road and began hitting me in
the chest with his hand or fist. A few moments later, after I had disengaged from Mr.

J4ttorneys at £AU)
11.3 S. SitCOM }live.
Samfpol'nt, ItfaJic 83864
(208) 263-6&66
:Tal( (208) 263-0400

'" .Licensed in
I,falio &'Wa.sIii"ll'on

AFFIDA vrr OF JACE COMETIO IN SUPPORT OF
MOTION FOR PRELIMINARY INJUNCTION - I

Caldwell, he took the chain off the log that I had used to pull the log away so that I could
check the water system. He began swinging the chain around his head and threatening to hit
me. At the time of this incident, I was accompanied by my two younger brothers, who are
10 and 13. They were sent back to my parents' home with instructions to report the
situation.
Further your Affiant sayeth naught.
DATED this

prJ

day of April, 2008.

SUBSCRIBED AND SWORN to

tfvil, 2008, by Jace Cometto.
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CERTIFICATE OF SERVICE

~

I hereby certifY that on the
day of April, 2008, I caused a true and correct copy
of the foregoing document to be served upon the following person(s) in the following manner:
Arthur B. Macomber, Esq.
408 E. Sherman Avenue, Suite 215
P.O. Box 5203
Coeur d'Alene, Idaho 83814
~.IAw !firm dtX
'Danie! P. :TeatF.erston
'lJrent C. :TeatF.erston*
Jeremy P. :TeatF.erston
Samfra J. 'U7uck.
SttplWt To sndkn
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AFFIDAVIT OF JACE COMETIO IN SUPPORT OF
MOTION FOR PRELIMINARY INJUNCTION - 2
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U.S. Mail, Postage Prepaid
Overnight Mail
Hand delivered
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MACOMBER LAW O[EICE
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(

Arthur B. Macomber, Attorney at Law
408 E. ShexmanAvenue, Suite 215
Coeur d'AJene, ID 83814
Telephone: 208~-4700
FacsimiJe; 208-664-9933
State Bar No. 7370
Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF TBE
STATE OF IDAHO, IN AL"lD FOR THE COUNTY OF BONNER

DAVlD L. CALDWELL and KATHY)
C. CALDWELL, husband and wife;
}
LA WRENCE L. SEILER AND
)
TIffiRESA L. SEILER, husband and
)
wife; PATRICIA ST. ANGELO;
)
Plaintiffs

)
)

VS.

mOMAS W. COMEITO and LORl
M. COMETTO, husband and wife; and
DOES 1-5,
Defendants.

)

Case No; CV-07-01744
PLAINTIFFS' RESPONSIVE
MOTION TO DENY
.DEFENDANTS' MOTION FOR

)

RE~GORDEROR

)
)
}
)
)

PRELIMINARY INJUNCTION, aDd

MOnON TO RESTRAIN
DEFENDANTS
Judge Hosack's Courtroom

)
)

COMES NOW Plaintiffs DAVID L. CALDWELL and KATHLEEN C.

CALDWE.LL, husband and wife (hereinafter "CALDWELL"); LAWRENCE L. SElLER
AND THERESA L. S.EILE~ husband and wife (hereinafter ''SEll..ER"); and PATRleIA

ST. ANGELO (hereinafter "ST. ANGELO"); Plaintiffs, by and through their attorney of
record, Arthur B. Macomber, pursuant to the I.R.C.P. Rilles 7(bX3) and 65 with a Motion

Responsive Motion to Deny Defendants' Motion lor Restraining Order, _nd Plaintiffs' Reqaest ror
.lnjlUJction - Caldwell v. Cometto
1

-v Sl-

.

04/09/2008

15:35

PAGE

MACOMBER LAW OFFICE

2086649933

(6) The district courts, in addition to the powers aJreadypossessed,
shall have power to issue writs of irijunction for affirmative relief
having the force and effect of a writ of restitution, restoring any person
or persons to the possession of any real property from the actual
possession ofwbich the person or persons may be ousted by force, or
violence, or fraud, or stealth, or any combination thereof, or from
which the person or persons are kept out of possession by threats
whenever such possession was taken from them by entry of the
adverse party on Sunday or a legal holiday. or in the nighttime, or
while the party in possession was temporarily absent tb.erefi"om. The
granting of such writ shalt extend only to the right of possession under
the facts of the case, in respect to the manner in whIch the possession
was obtained, leaving the parties to their legal rights on all other
questions the same as though no such 'Writ had issued: provided, that
no such writ shall issue except upon notice in writing to the adverse
party of at least five (5) days of the time and place of making
application therefor.
''One who seeks a preliminary injunction has the burden of proving a right
thereto.'! (Harris v. Cassia Coumy, 106 Idaho 513,518 (1984).) "Whether to grant or
deny a preliminary injunction is a matter for th.e discretion of the trial court." (Id. at 517.)
.Based upon comparative evidence presented in the affidavits of COMETTO and
Plaintiffs, see Plaintiff's Affidavit at Exhibit "A," the Defendants have not met their
burden of proof under the enumerated grounds ofI.RC.P. 65.
As to J.R.e.p. 65(e)(1), Defendants have not demonstrated they are entitled to
restrain the Plaintiffs. "The substantial likelihood of success necessary to demonstrate
that Defendants are entitled to the relief they demanded cannot exist where complex

issues of Jaw or &Ct exist which are not free from doubt." (Harris, 106 Idaho at 518; see

First National Bank & Trust Co.

11.

Federal Reserve Bank, 495 F. Supp. 154 (W.D. Mich.

1980); Awns v. Widener College, Inc... 421 F: Supp. 858 (D.Del.1976) (injunction not

granted where issues offact and law are seriously disputed).) By comparing
COMETTO's submitted affidavits to Plaintiffs' affidavits, Defendants' claim of right in
this case presents complex issues of law or fact that are not free of doubt, and
Defendants' Motion should be denied.
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J.R.C.P. 65(e)(2) does not appear to be appJicable to these circumstances.
I.R.C.P. 65(e)(3) is inapplicable to Defendants' Motion, because as shown in
Plaintiff's affidavits, Plaintiff is not "doing, or threaten[ing to do], or is about to do, or is
procuring or suffering to be done, some act in violation of [COMETTO'S] rights,

respecting the subject of the action, and tending to render the judgment ineffectual."
Plaintiffs have requested decJaratory judgment and that tiis Court quiet title to the
roadway easement, whereas Defendants COMETTO have requested nothing in response.
COMETTO's rights have not been abridged by CALDWELLS respecting the subject of
this action that would tend to render the judgment ineffectuaJ. Thus, I.R.C.P. 65(eX3) is
inapplicable to Defendants' Motion for Restraining Order.
I.R.C.P. 65(e)(4), (5), and (6) appear inapplicable to Defendants' Motion.
<LA preliminaty injW1ction is granted only in extreme cases where the right is very

clear and it appears that irreparable injury will flow from its refusal." (Harris, 106 Idaho
at 518; citing Evans v. District Court ofthe Fifth Judicial District, 47 Idaho 267 (1929),

and Brady v. City ojHQmeda/e, 130 Idaho 569,572 (1997).) In this case, Defendants
affidavits aver facts directly contrary to Plaintiffs facts, where witnesses will be provided
at Hearing to support Plaintiffs. The affidavits of Kathleen Caldwell and Bruce Beebe

cannot be submitted with this Response and Motion, but PlaintiflS expect they will be
able to attend the Hearing on April 1O.

Plaintiffs'. Motion for Restraining Order Against COMETTOS

Pursuant to I.R.C.P. 65(eXl) and (3) using the legal elements stated herein above,
Plaintiffs CALDWELL hereby Motion this Court for a restraining order against
Defendants COMETTO, to stay off Plaintiff's lands for any purpose~ except for the
express and Noticed purpose of maintaining COMETIO'S water system. The roadway
easement document submitted to this Court as Exhibit "'A" to Plaintiffs original Request
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for Declaratory Judgment and to Quiet Title clearly states one of the applicable
conditions when said water system easement is allowed to be used by COMEITOS.
There is no provision allowing COMETTOS to enter Plaintiffs' lands for any other
purpose.
Further. and pursuant to lR.C.P. 65(eX6) as quoted herein above, Plaintiffs
Motion for this Court to grant Plaintiffs' restraining order against Defendants. Plaintiffs'
rights to use the roadway easement should be restored, because actual ''possession [and

useJof [that] real property ... (have been taken] •.. while the [Plaintiffs] ... in
possession. [W{'re] temporarily absent therefrom." A perusal of Plaintiffs pleadings win
show Defendant has purposefully acted to block or obstruct Plaintiffs use of the roadway,
previously by rocks and snow, now by logging activities.
Further, Plaintiffs hereby Motion that ~he granting of such writ shall extend only
to the right of possession under the facts of the case, in respect to the manner in which the
possession was obtained, leaving the parties to their legal rights on all other questions the
same as though no such writ had issued ..." However, as to the last portion oft.R.C.P.
65(e)(6), Plaintiffs motion this court ignore the l.R.C.P. 65 (e)(6) five-day requirement, in
accordance with Defendants' Request to Shorten Time, which request Plaintiffs do not
find objectionable, given Defendants' continual roadway easement disruptions.
Furth.er, Plaintiffs' hereby Motion that any allowed entrance for Defendants' use
of the water system easement only be provided by PJaintifiS after COMEITOS have
given twenty-four (24) hour Notice to Plaintiffs of such proposed entrance, so that
Defendants' activities on Plaintiffs' lands can be monitored for compliance with use of
the easement.
Further, Plaintiffs' Motion that COMETTOS be enjoined and restrained from
blocking or otherwise obstructing Plaintiffs' use of Plaintiffs , roadway easement by any
intentional means, whether it be by snow, logs, trees, ct'Oss-ditching, rocks,. building

Responsive MotiOil to Deny Dd'endaDts~ Motion for Restraining Order, and Plaintiffs' Request fl)"
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materials, or other methods whatsoever. Plaintiffs note that Defendants have been
previously restrained by this Court from preventing Plaintiffs from creating snow storage
areas and depositing snow thereon during winter seasons, but that Defendants have now
switched to logging activities within Plaintiffs' roadway easement to accomplish their
unlawful desire to bl.ock Plaintiffs' lawful use of said easement. PlaintifD thus request
sanctions be levied against Defendants COMETIO for their pwposeful use of logging
activities to circumvent this Court's prior order.

CONCLUSION
Defendants' Motion for Restraining Or.der and Preliminary Injunction should be
denied because of facts in direct contradictory dispute, and because J.R.C.P. 65(e) has not
been met. Further, Plainti:ffs' Motion for Restraining Order Against Defendants should
be grnnted using tenns of Plaintiffs' Proposed Order submitted herewith.

WHEREFORE, Plaintiffs, DAVID L. CALDWELL and KATHY C.
CALDWELL, et ai, pray this Court:
1. Deny Defendants' Motion for Restrai.ning Order/Prelimjnary Jryuncti.on;
2. Grant Plaintiffs' proposed order as submitted herewith.

DATED this

yik

day of April, 2008.

Arth.ur B. Macomber
Attorney at Law
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CERTIFICA TE OF SERVICE

I am familiar with my firm's capability to band-deJiver and deliver by facsimile
documents and its practice of placing its daily mail, with ftrSt-class postage prepaid
thereon, in a designated area for deposit in a U.S. mailbox in the Ci1y of Coeur d t Alene.
Idaho, after the close of the day's business. On the date shown below, I served:
PLAINTIFFS' RESPONSIVE MOTION TO DENY DEFENDANTS' MOTION

FOR RESTRAINING ORDER OR PREUMINARY INJUNCTION, and MOTION
TO RESTRAIN DEFENDANTS

FEATHERSTON LAW FIRM,
Brent C. Featherston
I 13 South Second Ave
Sandpoint, II) 83864
Telephone: (208) 263-6866
Facsimile: (208) 263-0400
COIAn.sel for Defendants
_

By personally placing a true copy in a first-class U.S. Mailbox in Coeur
d'Alene Idaho addressed to the address(es) set forth herein. above on the
_ _ day of
,20_.....

~ By personally delivering a true copy ofthc.reofto the person(s) at

address(es) set forth herein above o.n the _

X

the
day of - - - J 20_.

By personally faxing a true copy thereof to the person(s) at the facsimile
telephone number for that party.

I declare under penal1y of perjury that the foregoing is true and correct. Executed

ontlUS~_

.

~

.Arthur B. Macomber
Attorney at Law

Responsive Motion to Deny DefendaDts' Motfoo for Re!'¥trainiDg Order. and PJaintiffs t Request for
Injunction - Caldwell v. Cometto
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STATE OF IDAHO

CO~Ii) of ,~nll~f

l?

filLED
AT~:--~O'Cloci._M

Arthur B. Macomber, Attorney at Lai\l,ERK.
408 E. Sherman Avenue, Suite 215 Dijjuty
Coeur d' Alene, ID 83814
Telephone: 208-664-4700
Facsimile: 208-664-9933
State Bar No. 7370
Attorney for Plaintiffs

Dlm-ICT COVltT

T

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
DAVID L. CALDWELL and KATIIY
C. CALDWELL, husband and wife;
LAWRENCE L. SEILER AND
THERESA L. SEILER, husband and
wife; PATRICIA ST. ANGELO;
Plaintiffs,
vs.

THOMAS W. COMETTO and LORI
M. COMETTO, husband and wife; and
DOES 1-5,
Defendants.

)
)
)
)
)
)
)
)
)

Case No: CV 2007-01744

AFFIDAVIT OF DAVID CALDWELL
IN SUPPORT OF PLAINTIFFS'
MOTION TO DENY DEFENDANTS'
MOTION FOR RESTRAINING
ORDERANDPRELDnNARY
INJUNCTION

)
)
)
)

I, DAVID CALDWELL, being fIrst duly sworn on oath depose and state that:
1. I am over the age of eighteen (18) and am competent to testify to these matters;
2. I am one (1) of the Plaintiffs identifIed in the above-entitled matter;
3. On Sunday, March 30,2008, I experienced three confrontations with the Cometto
family at their instigation;

Affidavit (proposed) of David Caldwell re Mot to Deny Cometto Mot for Restr Ord & Inj.doc
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4. During the first confrontation, I met Jace Cometto, son of Thomas Cometto,
Defendant in this matter, dragging logs across my spouse's and my property,
which is the old Campbell property abutting the Cometto lands that are to the
WEST of our lands, whereupon said Cometto lands the easement lies that is the
subject of this civil action;
5. Jace Cometto informed this Court by Affidavit dated April 3, 2008 that he was
"snowmobiling to the spring, which serves my parents' home ... [and that I,
David Caldwell] took the chain off the log that [Jace] had used to pull the log
away so that [he, J ace] could check the water system;"
6. The spring that the Cometto parcel owners may access by a water line easement
across our abutting property is several hundred feet from the roadway upon which
I encountered Jace, and is currently under approximately four feet of snow. To
my knowledge and belief, Jace Cometto was not on our property for any purpose
related to the water system or the spring;
7. Jace Cometto was nowhere near the spring, and he had not dragged any log from
near the spring. The location of Jace's cut log was determined by two Forest
Service employees on April 1 to be from a side of a steep hill on Forest Service
property approximately two hundred and fifty (250) yards EAST of my property's
EAST boundary parcel (the abutting Cometto parcel is WEST of our parcel).
This location was determined to be the source of the cut log because snowmobile
tracks clearly led onto Forest Service lands and the cut stump. This location is

Affidavit (proposed) of David CaJdwell re Mot to Deny Cometto Mot for Restr Ord & luj.doc
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nowhere near my property or the spring thereupon where an easement lies for
Cometto maintenance of their water system;
8. I clearly and unequivocally told Jace Cometto that he needs to stay off my land,
that he was trespassing, and that he had to leave and not come back;
9. I unhooked the log chain that he was using to drag the log on my property and
tossed the chain aside, but I did not at any time "swing[] the chain around [my]
head and threaten[] to hit" Jace, either physically or verbally;
10. I did not hit Jace in the chest or anywhere on his body;
11. After the encounter with lace, I called the Bonner County Sheriff's Office to
report the trespass, but it did not respond;
12. Later on March 30, my spouse, Kathy, and I were on our snowmobile driving
toward Sandpoint where our truck was parked and we encountered Thomas
Cometto cutting logs that he had placed in the roadway easement that is the
subject of this litigation;
13. On four occasions in the last two and one-half weeks the Cometto family has left
cut logs near the west entry point to his property where my easement enters his
land, placing them so that they block our travel on the easement, but not his
access to his driveway and to his home;
14. On these four occasions, Comettos have left their logs blocking the easement
roadway for days at a time;
15. On previous occasions I have moved logs aside at this location to allow traffic to
proceed, which logs appear to me to be placed to block the easement roadway,

Affidavit (proposed) of David Caldwell re Mot to Deny Cometto Mot for Restr Ord & luj.doc
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due to the restraining order granted previously in this litigation preventing
Cometto from using snow to block the roadway easement;
16. The encounter with Tom Cometto took place on the WEST comer of the Cometto
road where our easement leaves the Cometto land, while he was cutting logs
previously deposited upon and within the easement roadway;
17. During this winter, I always carry my .308 rifle when snowmobiling on remote
roads near my home, because I have been charged or attacked twice by distressed
moose and I carry the weapon for self-defense;
18. Tom Cometto had placed the logs so that they blocked the roadway, when
adequate lands on his property off my easement were available for his logging
activities;
19. I got off my snowmobile and told Tom Cometto that he needs to stay offmy land
and keep the easement roadway clear for travel;
20. At no time did I raise the rifle barrel toward Tom Cometto, but pointed it toward
the ground during the entire encounter;
21. Tom Cometto stopped cutting logs with his chainsaw, which he held in his right
hand while keeping it running as he screamed at me that the Sheriff was coming
related to my encounter with Jace;
22. Tom Cometto then came up to me and stood less than a single arm's length from
me and screamed at me about my encounter with Jace;
23. Even as I feared he might raise the running chainsaw against me, I did not
threaten him with the rifle, but remained calm;

Affidavit (proposed) of David Caldwell re Mot to Deny Cometto Mot for Restr Ord & Inj.doc
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24. Tom Cometto's "attempt[s] to reason" with me consisted of repeated screamed
statements of "Go ahead, you motherfucker, touch me!" made within inches of
my face, which statements were screamed so loud that the statements could
clearly be heard over both the snowmobile engines and Cometto' s running
chainsaw;
25. At no time did I verbally refer to the rifle or handle it in such a way as to threaten
Tom Cometto, and I never made the statement he attributes to me on page one of
his Affidavit dated April 3, 2008;
26. Based on Cometto's claim that the Sheriffwas on the way, my wife and I then left
Cometto and rode our snowmobile west to the three (3) mile meadow to meet
with deputies. There was no one there. We waited a few minutes and assumed
that either Thomas Cometto had misinformed us or the police had declined to
respond to their complaint;
27. On our way home, we encountered Thomas Cometto for a third time when he was
driving westbound in his Jeep Cherokee at about the five (5) mile point. Mr.
Cometto didn't slow or make an effort to pull to one side or the other to let us
pass. Snow conditions have narrowed the road to the point that two (2) vehicles
cannot pass in some places, but at this point a vehicle and a snowmobile could
pass with care. No such care was employed by Mr. Cornetto. He crowded us off
the road, forcing us to turn sharply up the side bank, where our snowmobile
overturned. As Mr. Cornetto went by he opened the driver's door and laughed at

Affidavit (proposed) of David Caldwell re Mot to Deny Cometto Mot for Restr Ord & Inj.doc
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us loudly. Neither my wife nor I were seriously injured and no obvious damage
was done to the snowmobile since we were traveling at a low speed;
28. I called the Sheriff to report the incidents. The dispatcher said she would get a
Sheriff to call me. I never heard from any Sheriff or officer of any sort in regards
to the call I made to its dispatch;
29. At the encounter with Tom Cometto, my wife, Kathleen Caldwell, and Bruce
Beebe, a neighbor, were present with me;
30. Later that evening, a Bonner County Sheriff's Deputy called me and was verbally
aggressive. He repeatedly cut me off, told me my answers were unclear and
incomplete, and did not allow me to finish my answers to his questions. He asked
me about the gun and I told him its type. The Deputy said he was going to refer
the circumstances to the District Attorney for evaluation for prosecution and that a
warrant for my arrest may issue if the District Attorney decided to move forward
with charges.

111

DATED this ~ day of April, 2008.

~~
David Caldwell

SUBSCRIBED AND SWORN to me this ~ day Of~ 2008.

1

rJhrrrer~-

NOTARY PUBLIC FOR IDAHO
Residing at: Oldtown
My Commission Expires: 08/23/08
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the3th:.day of April, 2008, I served a true and
correct copy of the foregoing:
AFFIDAVIT OF DAVID CALDWELL IN SUPPORT OF PLAINTIFFS' MOTION TO
DENY DEFENDANTS' MOTION FOR RESTRAINING ORDER AND PRELIMINARY
INJUNCTION

by facsimile service to:
Brent C. Featherston
Featherston Law Firm, Chtd.
I 13 South Second Avenue
Sandpoint, ID 83864
Facsimile: 208-263-0400

Counsel for Defimdants CorneliO

aralegal to Arthur B. Macomber
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,," fathUies to restrain from
17:22:05 .~~bin~ the peace of others; with the \
.Jmjiiage In 18-6409. Now the
.
· 17:23:55 l c-tdwell will limit entry on the
" ~f. : e roadway to acces the
17:24: 10 , Nih Forest ground, and any water that
:. elton. If a problem with the
, .,, ' , .',,','
17:24:51 :y·,Watepystem requiring work then DF wjU 'giv~~f~,r
.., Otfee through their atty of24
; ·';;.c";"~?,
17:25:08 ,ltboUrS and mark the location of entering and ' ";:;,i :,'
/ wOJ .log on the water system. The
' ,
J 7:25:31 :>
g is to be done by June 1. The 24
;..;:~: . ly ifthere is work to be
',
17:26:38 ,;',~
on the water system. I've already said
"", js f temp order. Counsel to
,
17:28:36
) " gether the Order.
'

E'

17:29:28 ;.,

17:29:56 "i

O
}ns: Macomber, Arthur
~on re: blocking of the road.

dc~: Hosack, Charles

.,,,

.';;'1'Jfi blocking of the road with any materiaL" ;
'.,:-.

Ins: Macomber, Arthur
requesting sanctions against the OF fo(,>
ft:', b
ing the road. There have
'", ",'
;~: tJeen four recent ocassions when the road,whs ,',
~'.blocked, comments. Sanctions
'" "
17:31 :35 ,+, ~
apply.
..

pia

,.,~:

:::/JudIC: Hosack, Charles
~~f1J

take any motions for sanctions under

ii:~8dviSCment. I won't rule on any
,
17:32:09 ;~;" m9ti8n for sanctions until after the trial.
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There is a right to atty fees in the easement,
comments.
Judge:,Hosack, Charles .. , '
I've already said I'll address "sanctions at the
'":",
end of the matter.
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

DAVID and KATHY CALDWELL
LAWRENCE and THERESA
SEILER, PATRICIA ST. ANGELO,
Plaintiff{s),

vs.
THOMAS COMETTO and LORI
COMETTO,
Defendant{s).

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV2007 ·1744
SCHEDULING ORDER, NOTICE
OF TRIAL SETTING AND INITIAL
PRETRIAL ORDER

Pursuant to IRCP 16 IT IS HEREBY ORDERED that:

1, A court trial for two (2) days will commence at the Bonner County
Courthouse at 9:00 a.m., September 3,2008, if possible. cases set for the same day
will be tried on a to-follow basis.
2. Prior to the trial date, the Court will issue an order establishing the priority setting
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for each of the civil matters set for trial on the above trial date. The Court, at its discretion,
may at any time amend its order setting the priority of the cases set for trial. NOTICE IS
HEREBY GIVEN THAT ALL CIVIL TRIAL SETTINGS ARE SUBJECT TO BEING
PREEMPTED BY THE COURT'S CRIMINAL CALENDAR.
In order to assist with the pretrial conference and trial of this matter, IT IS HEREBY
ORDERED that:
1.

PRETRIAL MOTIONS: Motions for Summary Judgment shall be timely filed

so as to be heard not later than ninety (90) days before trial.

The last day for filing all

other pretrial motions shall be twenty-one (21) days before trial, except for motions in
limine concerning witnesses and exhibits designated pursuant to paragraph Nos. 7 and 8
respectively of this Pretrial Order. Motions in Limine concerning designated witnesses and
exhibits shall be filed at least three (3) days before tria/. Motions in Limine regarding any
designated exhibit shall attach copies of any exhibit in issue. Motions in Limine regarding
designated witnesses shall attach copies of the discovery claimed to require the earlier
disclosure, and a representation by counsel regarding the absence of a prior response
from the party to whom the discovery was directed. The fact that a party, which has
submitted discovery to another party, has not filed motions to compel in advance of trial,
does not, in and of itself, waive an objection by that party as to the timeliness of disclosure
of witnesses and exhibits by the other party as required by this order.
2.

MOTIONS FOR SUMMARY JUDGMENT: There shall be served and filed

with each Motion for Summary Judgment a separate concise statement, together with a
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reference to the record, of each of the material facts as to which the moving party contends
there are no genuine issues of dispute. Any party opposing the motion shall, not later than
fourteen (14) days prior to the date of the hearing, serve and file a separate concise
statement, together with a reference to the record, setting forth all material facts as to
which it is contended there exist genuine issues necessary to be litigated. In determining
any Motion for Summary Judgment, the Court may assume that the facts as claimed by the
moving party are admitted to exist without controversy, except and to the extent that such
facts are asserted to be actually in good faith controverted by a statement filed in
opposition to the motion.
3.

BRIEFS AND MEMORANDA:

In addition to any original brief or

memorandum filed with the Clerk of the Court, a copy shall be provided to the Court. To
the extent counsel rely on legal authorities not contained in the Idaho Reports, a copy of
each case or authority cited shall be attached to the Court's copy of the brief or
memorandum.
4.

DISCOVERY DISPUTES:

Unless otherwise ordered, the Court will not

entertain any discovery motion, except those brought pursuant to I.R.C.P. 26(c) by a
person who is not a party, unless counsel for the moving party files with the Court, at the
time offiling the motion, a statement showing that the lawyer making the motion has made
a reasonable effort to reach agreement with opposing counsel on the matters set forth in
the motion. The motion shall set forth the discovery in issue and not simply refer the Court
to other documents in the file.

For example, if the sufficiency of an answer to an
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interrogatory is in issue, the motion shall contain, verbatim, both the interrogatory and the
allegedly insufficient answer, followed by each party's contentions, separately stated. In
the absence of a showing of good cause as to why the discovery was not initiated so that
timely responses were due at least thirty (30) days before trial, the Court will not hear
motions to compel discovery after twenty-one (21) days before trial.

5.

EXPERT WITNESSES: Not later than one hundred twenty (120) days before

trial, plaintiff(s) shall disclose all experts to be called at trial. Not later than one hundred
twenty (120) days before trial, defendant(s) shall disclose all experts to be cal/ed at trial.
Such disclosure shall consist of at least the subject matter on which the expert is expected
to testify and the substance of any opinions to which the expert is expected to testify. The
disclosure shall be contemporaneously filed with the Court.
Each party shall, at least twenty-eight (28) days before trial, file with the Court and
serve all parties with a supplemental disclosure for each expert witness which shall identify
the underlying facts and data upon which the opinions of each expert are based, to the
extent such information is required to be disclosed pursuant to Rule 26(b)(4)(A)(i), tR.C.P.
Absent good cause, an expert may not testify to matters not included in the disclosure. A
party may comply with the disclosure by referencing expert witness depositions, without
restating the deposition testimony in the disclosure report.

6.

REQUEST FOR PRIORITY SETTING: Sixty (60) days prior to the trial date,

counsel will advise the Court by letter to the Judge at chambers, and serve all counsel with
a copy of the letter, as to whether counsel is requesting a priority setting; the status of
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settlement negotiations, and whether any demands or offers have been exchanged
(without disclosing the specifics of any settlement offers or demands); whether any
mediation has occurred or is scheduled; and, any other matters counsel believes pertinent
to a priority setting, such as any need for advance notice for travel arrangements of
witnesses or for expert witnesses.

The participation of a party in mediation will be

considered as a reason for granting a party's request for a priority setting.
7.

DISCLOSURE OF WITNESSES: Each party shall prepare and exchange

between the parties and file with the Clerk at least fourteen (14) days before trial a list of
witnesses, with current addresses and telephone numbers, setting forth a brief statement
identifying the general subject matter about which the witness may be asked to testify,
(exclusive of impeachment witnesses). Each party shall provide opposing parties with a list
of the party's witnesses and shall provide the Court with two copies of each list of
witnesses.
8.

EXHIBITS AND EXHIBIT LISTS: Exhibit lists and copies of exhibits shall be

prepared and exchanged between parties and the exhibit list filed with the Clerk at least
fourteen (14) days before trial. The original exhibits should be filed with the Clerk at the
time of trial. Using the attached form, each party shall prepare a list of exhibits it expects to
offer. Two copies of the exhibit list are to be filed with the Clerk, and a copy is to be
provided to opposing parties.

Exhibits should be listed in the order that the party

anticipates they will be offered. Exhibit labels can be obtained from the court clerk. Each
party shall affix labels to their exhibits before trial. After the labels are marked and
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attached to the original exhibit, copies should be made. Plaintiffs exhibits should be
marked in numerical sequence. Defendant's exhibits should be marked in alphabetical
sequence. The civil action number of the case and the date of the trial should also be
placed on each of the exhibit labels. It is expected that each party will have a copy of all
exhibits to be used at trial.
9.

TRIAL BRIEFS: Any trial briefs shall be filed with the Clerk (with copies

delivered to chambers) at least seven (7) days before trial.
10.

PROPOSED FINDINGS AND CONCLUSIONS: If the trial is to the Court,

each party shall at least seven (7) days prior to trial file with the Court (with copies
delivered to chambers) and serve on the opposing parties proposed Findings of Fact and
Conclusions of Law supporting their position.
11.

MEDIATION: The parties to this lawsuit are hereby ordered to participate in

good faith mediation at a mutually agreeable date and report jointly to the Court in writing
at least thirty (30) days prior to the trial date, setting forth the results of the mediation
session.
12.

MODIFICATION: This Pretrial Order may be modified by stipulation of the

parties upon entry of an order by the Court approving such stipulation. Any party may,
upon motion and for good cause shown, seek leave of Court modifying the terms of this
order, upon such terms and conditions as the Court deems fit. Any party may request a
pretrial conference pursuant to I.R.C.P. 16 or mediation pursuant to Rule 16(k), I.R.C.P.
13.

REQUESTS TO VACATE TRIAL SETTING: Any party moving or stipulating

SCHEDULING ORDER, NOTICE OF TRIAL SETTING
AND INITIAL PRETRIAL ORDER: 6

-/12-

(

to vacate a trial setting shall set forth the reasons for the request and include a
representation by counsel that these reasons have been discussed with the client and that
the client has no objection to vacating the trial date.
Any vacation or continuance of the trial day shall not change or alter the time frames
for the deadlines set forth herein, but the dates for such deadlines will change to the new
dates as are established by the date of the new trial setting. Any party may, upon motion
and for good cause shown, request different discovery and disclosure dates upon vacation
or continuance of the trial date.

14.

SANCTIONS FOR NONCOMPLIANCE:

Failure to timely comply in all

respects with the provisions of this order shall subject non-complying parties to sanctions
pursuant to I.R.C.P. Rule 16(i), which may include:
(A)

An order refusing to allow the disobedient party to support or oppose

designated claims or defenses, or prohibiting such party from introducing designated
matters in evidence;
(8)

An order striking out pleadings or parts thereof, or staying further proceedings

until the order is obeyed, or dismissing the action or proceeding or any part thereof, or
rendering a judgment by default against the disobedient party;
(C)

In lieu of any of the foregoing orders or in addition thereto, an order treating

as a contempt of court the failure to comply;
(0)

In lieu of or in addition to any other sanction, the judge may require the party

or the attorney representing such party or both to pay the reasonable expenses incurred
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because of any noncompliance with this rule, including attorney's fees, unless the judge
finds that the noncompliance was substantially justified or that other circumstances make
an award of expenses unjust.
IT IS FURTHER ORDERED that no party may rely upon any deadline set forth in
this pretrial order as a reason for failing to timely respond to discovery or to timely
supplement discovery responses pursuant to Rule 26(c), LR.C.P.
NOTICE IS HEREBY GIVEN, pursuant to Rule 40(d)(1 )(8), Idaho Rules of Civil
Procedure, that additional judges are hereby assigned to preside in this case.
following is a list of the assigned alternate presiding judges:
Hen. John T. Mitchell
Hen. John P. Luster
Hen. Fred M. Gibler
Hen. Lansing L. Haynes
Hen. James R. Michaud
Hen. George R. Reinhardt, III

DATED this

r

day of May, 2008.

BY ORDER OF THE HONORABLE CHARLES W. HOSACK

f2QL.LL4u
r

Deputy Clerk
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CERTIFICATE OF MAILING

I hereby certify that true copies of the foregoinJ;ave been mailed, postage
prepaid, facsimile, or sent by interofficemail.this
day of
2008.
to:

W1Uf

V

Plaintiff's Counsel: Arthur Macomber (fax 208-664-9933)

vDefendant's Counsel: Brent Featherston (fax 208-263-0400)

CLERK OF THE DISTRICT COURT

By
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i~~")
eputy Clerk

LIST OF EXHIBITS

DATE_______________

CASE NOo _ _ _ _ _ __

TITLE OF CASE _ _ _ _ _ _ _ _ _ _VSo_ _ _ _ _ _ _ _ _ __
PLAINTIFF'S EXHIBITS (LIST NUMERICALLY)
DEFENDANT'S EXHIBITS (LIST ALPHABETICALLY)
THIRD PARTY EXHIBITS STATE PARTY_ _ _ _ _ _ _ _ __

No.

Description

Admit
By Stip.
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Offered

Admitted

Refused

Reserve
Ruling

200 8~: 11 : 25AM

HOSAC K:
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CLffi1< AUD nOR

FEATHERSTON LAW FIRM, CHTD.
BRENT C. FHATHERSTON,.lSB No.: 4602
Au.omeys at Law
113 South Second Avenue
SandpoiDl, ID 83864
(208) 263-6866
(208) 263..0400 (Fax)

IN THE DISTRICT COURT OF THE JIIlBT JUDICIAL DISTRICf OF THE
STATE OF IDAHO, IN AND JOR TIlE COUNn' OF BONNER
DAVlD L. CALDWELL, KATHLEEN C. )
CAlD~~LA~CE~S~

)

THERESA L. SElLER, and PATRICIA
ST. ANGELO,

)
)

Plaintiff's,

)

Case No. CV 2007~1744

ORDER RE PENDING
MOTIONS

)
)

vs.

)

)

mOMAS W. COMEITO and LORI M
COMETTO,
Defendants.

)
)

)

)
)

This matter came before the Court on April 10, 2008, pursuant to the Defendants'

Motion for PreHmins:ry lnjunc:tion filed April 3, 2008, and for hearing on Plaintiffs' CrossMotion for Restra.iDing Order. Tho PlaindftS, Mr. and Ma. Caldwell, were present represented
by their roun.sel, Arthur Macomber. 1be Defendants. :Mr. and Mrs. Cometto, were present

represented by their counsel, Brent C. Featherston. The Court having set forth the terms and

stipu1ati.OD oftbe partie! on the .record in open cm.ut on April 10, 2008, and said stipulation
~.lItIr 1'''''' ~
Otudtf•• ~tIiltIl()IJ

being affimlcd by the parties on the reoord.. and good cause appearing therefore.

IT IS HEREBY ORDERED asfollows:

bE1zl C.1ftt~

'UIJtrI!J'I."'' '.
SUbaJ.~
r~'I.SJullrJI

.......,"-

t,..--''''III.

UJ.

#",*,~,t:f

oanD. su: fINDING MOnOI\olS.1

FWJ~
'(r:wJ~

hceived Time May. 2, 2008 11:43AM No. 4095
.• -

.. - - p - "

.

-//7-

I

M=llvlay.

d.

LOU (:)2 11: LjAM

1.
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200

No.4 277s? P. 202

The Plaintiffs and Defendants are mutually ordered to restrain from any action

or conduct constituting a disturbance of the peace and quiet ofthe opposing party as set forth in

Idaho Code § 18-6409. Specifical.ty, the parties are mutually restrained .from conducting
themselves in any manner toward the opposing pa:zty which would disturb the peace or qUiet of
the neighborbood, family or pasan or guests oftbe opposing party by loud or unusual noise or
by tumultuous or ofIetlsive conduct. or by threatening, quarrelJing, challenging to fight or

fighting, or by use or discbaxge of any weapon, or by use of any vulgar. profime or i.odecent

language.. This mutually restraining order shaI1 apply to the parties and their family members,
minor children, guests or inviteeS.

2

It is further ordered that pending final dJ.sposition of this lawsuit, Defendants,

Thomas and Lori Cometto, or their fmUly or representatives, will give 24 hours prior notice,
except for etnergeDGy circumstances. to Plaintiffs, through JegaI counse~ in the event that

Comettos deem it necessazy to disturb the surface soil of Defendant Caldwell's property as
described below for the pmpose of maintaining, repairing, replacing or improving the existing

domestic waterline, which semces the Cometro property end are referenced in Paragraph No.7

1
)

of tho Easement Agreement recorded in the Bonner County RecorWs Office as Instrument

No. 570303. In tho event of emergency circumstances requiring the activity described above,

~.tM1fm~
1>W&~"'~

'.JrbCtC 114t1WJ_·
Jat1lOj!P. ~
J,Jrlilft.tJ.~

!tttM'1. JM,U",
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approximate location of the underground waterlines referenced in the prooeding paragraph,
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"Received Time May. 2. 2008 11:43AM No. 4095
a:.. _ _ .........., ......,.

0{

the

northeast quarter of the southeast quarter oftbe northwest quarter in Section 24, Township S9

llJ 3 ..r.-.iAt.
,...,....... IfIJ,N "14'~

I

At the request ofPlaintiffi Caldwell, the Defendants Cometto agree to mark the

which lie an the Plaintiff CaldweJIs' real property described as the cast 200 feet

I

I

1b.en Defendant! Cornette shall give notice within twenty-four (24) hours of sucl1 activity.
3.

I
I
f

,I~

I

,I
I
t
I

N~ .R:m;o 1 &c, Boise Msilfiall, cxi the ~ qt.llllll' of'tbt: ~ quItlCr aftbc

~ qp.3l1ar afSer:tioa. 24, T~ip .59 Not1h,. ~ 1 !crt. 90tsc Mt:itha U~&
41c W$ 200 feet ~t aJt l«J2ted ill ~ Coaaty. State 01 J4ab0. J)D~13 CcmdID
wl1l mart sa1d Joc:I.dm btl 1d:r1lD1'JI.IDe 1.2001.
4.

As a~Ql'l o-t12s4 Cowt'l 0rW Df JoiDtPfeIJrn11lltY ~~.-ad

1..-y14. 2008, f& " ~ ordaat . . aJsdt!oI tbIl pItber ~ hl1 iiIIS)' mImlIt

.... la ~...." -w. ...,JIIbly mbl"bil. .&traICh or . . mwC= "IIi1h tbc
otbcr party"s 1I:Ml or trava'IfC a::roa1bc n:U-. ar.d ~ which sn: at issue ira tbis

litiptioa. aar1att rdlaiI:d in ~ &scmml ~n:=xdcd :IS ~t No. 51D303 m
the ~ DC 8omJ::' CcaIty~ J'daho, a c:ow of wM= u Ii2tdmcl hcdD aDd lccorpon4Ed

la!fn b)'~I1~ t ..
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CERTIFICATE OF SERVICE

ir1a4'

I hereby certify that on the ~ day of Apri1; ~OO8, I caused a true BDd correct oopy
of the foIegoing document to be served upon the following person(s) in the following manner:

[...yO.s. Mail, Posta8e PIepaid

Arthur B. Macomber, Esq.

r]

Overnight Msil
[ ] Hand delivaed .

408 & Sherman Avenue, Suite 215
P.O. Box S203

[ ] Facsimile No. (208) 664-9933

Coeur d'Alene, Idaho 83814

[ ] Other: _ _ _- - -

Brent C. F~ Esq.

FEATHERSTON LAW FIRM, CHID.
113 S. Second Avenue
Sandpoint, ID 83864

- - . Uw 1'(m&dJ
'J)eIJJl~. ~

tl!lltc' :/UlIitmM.
jMMg7. 7_rlit~/MI

J4JrtJ.'IMw(

Supl"'.'t.s~
JII-","tMi

".'$,_r"w.

"~,,/IIiJ,,,_
(JII.IJ.r~..:.

7»~JUII)~1111

4~e}!b..;!)imel May. 2. 2008 11 :43AM No.4095

-/.lD -

{~. Mail. postage Prepaid
[ J Ovcmight Mail
[ ] Hand delivered
[ ] Facsimile No. (lOS) 263-0400
( J Other. _ _- - -
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570303
EASEMENT AGREEMENT
FOB VALUABLI CONSIDERATION, tho receipt of which is here y
knowledged. 1his Euement A8I='1c:Dt (die "Agreement'') is entered intO efFective
h
, 1999. by 'and between THOMAS W. ad toRIM. COltGTl'o, husbaad and wife, ( e
.ttos~), the JE1l1lY L CAMPBELL FAMn.Y TRUST, dawll8J1\W'Y 27, 19 3,
"Campbell"). the CRtl'M REVOCABLE TRUST ("CrumB). ARLAN J.;., LEM N
laIleoj. and KATHLEEN C. CALDWElL ("'Caldwell"').

The Co.ruettos ate the owners of the foJlowinJ real propsrty (referred to
in u me "ComettO Property"'):
1.

The Northeast Quarutr of the SolItheast QU!rter o~ the
Northwest Quarter of Section 24, Township '9 North. Range 1
East, Boise Meridian. BoDner CountY. Idaho;

EXCEPT the East 200 Feet tbtroof.
. AND the West 200 Foet of 1M S01ltbwt QuaItcr of the
Southeast Quarter of the Northwest qUirter of Section 24.
Township 59 North, Range 1 ~ Boise Meridian, Bonner
Ci)unty, Idaho.

l

2.
CampbcU. whose mallinS eddreu is P.O. BoX 457. Cayuga, Texe, 75832
owner of'tbe following real property (ref~ to herein as the "Campbell Property"):

'$

Tilo Bast 200 teet of the lJortheast Quanerof the Southeast
of tht Nonhwest Quarter in Section 24. Township 59
North. hnge 1 East, Boise Meridian, Bonner County, Idaho, .
AND

Il

Quartet

Th4 Southeast Quarter of tho Southeast Qua.ru:r of the
Northwest Quanr:r of Section 24, ToWDShlp 59 North. Range 1
Eut Boise Meridian. Bcnmer County, Jdalia; .BXCHPT the West

~ ..

200fe~.

TOVJnlbip 59 North. RJmBe 2 East, Baise Meridian, Bonner
County, Idaho.
4.

408 . b the

""c..~'
ItiftItfItI1I "LtttI

J..,....

I

I
•
!
I

The Southwest Quarter of1ho Southwest Quarter of Soction 19.

~,"1~

I

!

3.
Crunlt wbaao mailiD, address is clo Oa'llid E. aad BODDie K. eMIl. S, 19 1
Vernon R.oad, Spokane, Washington 99203. it 1hc owner oftbe following reAl pro
cd to ~rein as the "CJ1lD\ Property"): .

~I4tII1lnI

I

I

Lemen, whose mail.lng &ddr~$ is 3490 E. Bethel Lane, Bloomington. Tnena
OWDCf of the followiDg roal property (referred to haein IL! the ·'Ltme

......~I"):

•
I

1

I

IL

Ir
I

iI
I

11.JJ.~"'·

I

'~8.J44
fJ!MJ JUQIilI;

I
I

Tar.IIMJW4MlO

i

.tJ-.J1.

I"'~
I
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Thar poniOD of the Eut Half of the Southwest Quarter of
Section 19. TDwnship 59 North, Range 2 East, Bobe Meric&n.
BODDM COWlty. Idaho. lying South of the centerline of
Strawbeny Creek; I•.sa the But 300 fest lbereot

5.
Caldwel~ who.e mailing addrea fj P.O. Box 1004, &nowt Ak 99723, . the
owner oftbe roUowing real property (referred to herein as uCaIdwell PJopenyj:
That part of the West Half of the Southeast Quarter of Section

19, Towoahip 59 North, Range 2 East, BoUo Meridim, BOllnM

County. Idaho, lying South of the centerliDe ot Stra\Weny
Creek. aM the East 300 feet of the Ease half of the Southwest
Quarter of Section 19. TOWl1.lhip S9 North, hnp 2 East. BoiJe .
Meridian. BODner County. Idaho, lying South of the center]ine
C(Stra~ Creek.

6"
The Cometto, hereby make. convey md grant fD Clmpbell, Crwa, I.e
Caldwell, an eaaomODt over and IcrOl1 the Commo Property, for the benctlt of it
respective properties. The Cometto Easement i! located aD the existing roadway w 'ch
traVertol the Cometto .Property to the North ofthc "abandoned 1CCe11 Road," II depict
Exhibit A at1&ched hctt1Dt which ~t il bcli~ to lie within the West dUny (30)
the North·tltiny (30) feet. ad the East thirty (30) feet of the Cometto Property.
Oraatees or lbeir IUCC«YOrI or .1Ii,", .Jiall not make any substandal modification to
easement ~tholJt prior written censent of the Grantors or their succeSSOI! or assigus.
IDd

~

I

I

f

j

7.
Campbell henlby malt"., COIlVeys and gnats to Comettot Crum, Ulntn ad
Caldwell, lID easement thirty (30) feet in width over and "ross the Campbell Property the
IlCampbeU Easement'~. for tho berJcfit of their respective properti8l. The Cam 11
F..asement is located OD mo existing roadway which traverse. The Campbell Pro r1y,
Campbell .bereh)' afflnDS. maht., conveys and grants to Cometto an existing casement for
,~s to mAintain, repair, replac:s, or improvo tho cxi'tfna domestic: water '}'S1
in
Strawberry Creek. and the accompanying water transmiuion line on, over, and ~ro.u the
abo\lHelcribed propeny owned by Campbell.
I. , Crurn hereby makes, convey! and grants to

LeI'l1Ctl

IDd CArdwell, an ease

over and ,1Cr01i the Cnmt Property. (the "Crum Easement"), for the benefit of
. rc:spectivc propemes. The Dum Easement is located on the sxist1ng roadway

I

I

I

I

I,
I
l

I

traverses the Crum Property.
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9.
. Lemen hereby makel, Conveyl and grantJ to Caldwell, an easement D~er
the Lemen Propeny, (the '"Lemen Easement''). for the benefit of the Caldwcl
..........._.. The Lemen Ea5OIl'1enl Is located on the existing roadway which traverses
~:~ Property,

' The parties hereto do hereby grant aJ1 easemeDt for underground utili
tl$lmtJiSslC)n lines over and aeross the cxiStiDl easement for iDifCIS and egr~s, as de........The ~dorlillled aclcnowledges there b no pre1enl utilfrie~~ but do gram 111 eascme
such usc ~ such time AS 1l!iliries are availabJe to ~ above described properUos,
10.

t 1.
AJ1 easements gra.oted in this AgTCemenr are appunenant to and shall
the Ie5pootive propenies. and &hall be bfncHna ~ and inure to the benefit of th
ruIlOOlJlOn Iieenaeet, and transferees entitled thereof. including. without limitation, a
trailsfi:lrees of a portion of the respective properties 8.11 rclult of tile subdivision of any Silt

12. In the tvtDC lhat any ditputo uilCl regarding the intctpretation. appliastion
or enforcement of the provision of this Agreement, then the prevailing party in I
UI~J}U'C; sh.lI be entitled to ~ver thefr attorney fees ~d coltS incurred, including attom
and com'incurred Oft appeal. '
13.
The partlel hereto agree to ~lly hold harmless the fee bolden oftb
.. _,.. _. ortlt~ for any damage5 (property or personal) sustained by them, or their ;uests 0
while using the abo~ dcscribod ,and graD"" el.MmentS OD or IOrOiI the lCMeft
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• pbeU flmlly Trust

By: Jud'

Cam~l1

~~Truneo~J.tft~

&nA;"~a:~--<
Crum Revouble Living 1'rust
By: BonnieK. Crum

___,-'-'1b

Its: CC>-~
Dated;
,11)

~

,M".u1M.""'"
.lI1ItIWJI' ••

fJII#IIIl ~
.,... G

J.UJJ

JlJJ.J~~\IL

~,~,

f
j

i

II

II

I

r.

I

1

1da4# 'J1$4

I

-~

I

14tJffIJXJ4ff»

I
I

'~k

I

IIJ_ .. 'l~'''''/j'''

Received Ti me May.

::u,oo

l

:

2008 1i: 43AM No. 4095

- /.23-

I
I

r-

8, 200ti211 : L6AM

HU~ACK~ CO CLERK AUDITOR

200 NO, 4211~7 p,

5 7 0 .3

0

~.08/11

°1

)
:11

~M"'.J ofBonnCf

)

lhi51li; &. .

A4IA~~(.

On
of
1999. before me
a Nowy
ic in and for said State, per$On~Jy appeared p ~W.1i{d LORI M.
hwband and wifc.lcDown or idcnti1icd to mc',o be the persons whose ~
subscribed to the within iDmumenf. and ad:nowled~ to me that they exewted the
t my band and aftixcd my officl.l seal
~~~'

)

:'1h1~Jt.d.YO{.~.
i.j .~bc(orem;t~1=.;:;...,"'~~~~~--r

\'UbUc in and for
pmoni1ly appeMC<l
L
I.. ,CAMPBILL, CO-TRUSTEES OF 1"IIE JERRY L CAMPBELL
tV 'tRoOST, dated January 27. 1993. known or idenlilied to me tu be the persons
namee are lubtcrjbed to (he forevoins instrumcn~ and acknowledged to mo that they
.xtCUh:d

the same as tr~ on behalf of the Trust. and that the Trust CXtCuted the

lOII!:iCm!1g instrument.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal
day and year in this cer1i1!eate fir.t .bovo written.
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Public In and for
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S OF 1lIE CRll'M REVOCABLE LIVING TRUST, kno
identified to me to be 1ht person! whDsc a.amd are subscribed fA) the foregoi
ill~ruIN'!ftt and ICkDowlcdp to me that dq' cxeGlted the same as U'UStCCS OD behalf of
tad thar the Trust executed the foregoing imrrwnent
IN WIl'NESS WHEREOF. I have bereunto let my band and afflx.ed mY'official.
day and yCU' in this certificate fust above written.
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t999."efore me
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lio in and fOr ssid S
pc
ly appeared KATULEEN C. ~ known.Dr
.
to me to be the perIOD whole Dame is .ubJOribcd co 1he~ellt. and
owlodgcd to mo that she ~utcd the same.

IN WITNESS WHEREOF. I have hereunto ~t my hand and affixed my official seal
th day and year in this certificate first above written.
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ZOO. MAY I b P 3:
Arthur B. Macomber, Attorney at Law
408 E. Shennan Avenue) Suitc 215
Coeur d;Alene; ID 83814
Telephone: 208-664-4700
Facsimile: 208-664~9933
State Bar No. 7370
Attorney for Plaint~lfs

IN THE DISTRICT COURT OF THE FIRST .JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER

DAVID L. CALDWELL and KATHY
C. CALDWELL, husband and wife;
LA WRENCE L. SEILER AND
THERESA L. SEILER, husband and
wife; PATRICIA ST. ANGELO;
Plaintiffs

)
)
)
)
)
)
)

VB.

)

)

THOMAS W. COMETTO and LORI
M. COMETIO, husband and wife; and
DOES 1-5,
Defendants.

Case No: CV-07-01744

MOTION TO COMPEL ANSWERS
TO INTERROGATORIES, SET
ONE

)
)
)
)

INTRODUCTION

The Plaintiffs, DAVID L. CALDWELL and KATHY C. CALDWELL, et at, by
and through their attorney, Arthur B. Macomber; motion this Court herein and by
Affidavit to order Defendants to answer the Interrogatories, Sct One sent to them on
January 4, 2008.

MOTlO~

to Compel Answers to Interrogatories, set one, _Caldwell v. Cometto

O~
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ARGUMENT

Pursuant to I.R.C.P. 37(a), this is a Motion to Compel Answers to Interrogatories,
Set One because the Defendants have not responded to

Plaintjffs~

requests for the

answers to the Request to Answer Interrogatories, Set One.
LRC.P. 37 (a)(2) states:

If a deponent fails to answer a question propounded or
submi.tted under Rule 30 or 31, or a corporation or other
entity fails to make a designation under Rule 30(b)(6) or
31(a), or a party fails to answer an interrogatory submitted
under Rule 33, or if a party, in response to a request for
inspection submitted under Rule 34, fails to respond that
inspection will be permitted as requested or fails to permit
inspection as requested, the discovery party may move for
an order compelling an answer, or a designation, or an
order compe1ling inspection in. accordance wi.th the request.
The motion must include a certification that the Movant has .
in good faith conferred or attempted to confer with the
party not making the disclosure in an effort to secure the
disclosure without court action. When taking a deposition
on oral examinatio~ the proponent of the question may
complete or adjourn the examination before he appJ.ies for
an order .....
«A trial court's decision to grant or deny a motion to compel will not be disturbed

by this Court [Idaho State Supreme] unless there has been a clear abuse of discretion."

(Kirk v. Ford Motor Co., 141 Idaho 697~ 700-01 (2005).) Abuse of discretion review
requires a three-part inquiry: .'(l) whether the lower court rightly perceived the issue as
one of discretion: (2) whether the court acted within the boundaries of such discretion and
consistently with any legal standards applicable to specific choices; and (3) whether the
court reached its decision by exercise of reason." (Sirius LC v. Erickson, 144 Idaho 38~

MOTION to Compel Answers to Interrogatories, set one, _Caldwell \t. Cometto
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43; (2007); citing Schwan's Sales .Enterprises, Inc. v. Idaho Transp. Dept., 142 Idaho
826,831(2006).)
In this case, Plaintiffs' Counsel submitted Requests for Answers to Interrogatories
on January 4, 2008. Ther.e was no response from Defendants.
On February 28, 2008, Plaintiffs' Counsel sent a meet and confer letter to
Cornetto's counse1 requesting action On the subm.ission of answers. (PI. Aff. Ex. A.) On
or about March 7,2008, Plaintiffs received Defendants Answers, but thcy were unsigned
by Defendants as required by LR.C.P. 33(a)(2). (Ex. B.)

In addition, as explained in Plaintiffs' Counsel's letter dated ApriJ 16, herewith
included as Exhibit "C· to the Affidavit, the Answers were evasive and incomplete, thus
Defendants failed to answer.. (1.R.C.P.37(a)(3).)

On April 16, 2008, Plaintiffs counsel

sent that second meet and confer letter to Defendants' counsel, but there was no response

from Defendants. (PI. Aff. Ex. C.)
On May 1,2008, almost four (4) months since the origjnal Request for Answers
was submitted to Defendants~ Plaintiffs' counsel submitted Defendants' Counsel a request
for response to the April 16, 208 meet and confer. letter~ but there has been no response.
(PI. AffEx. D)
Therefore~

acting within Idaho's legal standards of judicial discretion, this Court

should find Defendants have failed to answer Plaintiffs' Interrogatories, and should grant
Plaintiff's Motion to Compel.

MonON to Compel Answers to Interrogatorie!'l, set one.,_Caldwell v. Cornetto
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Then WHEREFORE, Plaintiffs, DAVTD 1. CALDWELL and KATHY C.
CALDWELL, et aI., pray this Court:
I. Order the Defendants to submit answers to the Request for Answers to
Interrogatories, Set One;
2. Award Plaintiff reasonable attorney fees in connection with obtaining this

order, pursuant to I.RC.P. 37(a)(4).

DATED this

I~

day of May, 2008.

Arthur B. Macomber
Attorney at Law

MOTION to Compel Answers to Interrogatories, set one, _Caldwell v. Cometto
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CERTIFICA TE OF SERVICE
I am familiar with my firm.'s capability to hand-deliver and deliver by facsimile

documents and its practice of placing its daily mail, with first-class postage prepaid
thereon, in a designated area for deposit in a U.S. mailbox in the City of Coeur d'Alene,
Idaho~

after the close of the day's business. On the date shown below, I served:

MOTION TO COMPEL ANSWERS TO INTERROGATORIES, SET ONE

Brent C. Featherston
FEATHERSTON LAW FIRM
113 South Second Ave
Sandpoint, ID 83864
(208) 263-6866
(208) 263-0400 (FAX)
Bonner Coun.ty Civil Clerk

Facsimile: 208-263-0896
Judge Hosack
Kootenai County Civil Clerk
Facsimile: 446-1138

L

By personally faxing a true copy thereof to the person(s) at the facsimile
telephone number for that party.

1 declare under penalty of perjury that the foregoing is true and correct. Executed
on this

JJe.ih. day of May, 2008.

MOTrON to Compel Answers to Interrogatories, set one, _Caldwell \'. Comctto
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STATE OF IDAHO
COUNTY OF BONNER
FIR ~T IW)!:-'~': [t:'C,T
,,-.' I

Arthur B. Macom ber, Attorney at Law
408 E. Shennan A"enue~ Suite 215
Coeur d' Alene, ID 83814
Telephone: 208-664-4700
Facsimile: 208-664-9933
State Bar No. 7370
Attorney for Plaintiffs

,~.

_.

',-i \

." I . '

.~

-

,',

HARlE SCOT",

CLERK OlSTR!CT COURT

----:::"r;:::-;c~y---

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
DAVID L. CALDWELL and KATHY
C. CALDWELL, husband and wife;
LAWRENCE L. SEILER Al'ID
THERESA L. SEILER, husband and
wife; PATRICIA ST. ANGELO;
Plaintiffs,

"S.
THOMAS W. COMEITO and LORI
M. COMBTTO, husband and wife; and
DOES 1-5,
Defendants.

'.

)
)

)

Case No: CV 2007-01744

)
)
)
)
)
)
)
)
)
)

AFFIDAvrr AND CERTIFICATION
OF GOOD FAITH IN SUPPORT OF
MOTION TO COMPEL ANSWERS TO
INTERROGATORIES, SET ONE

I, ARTHUR B. MACOMBER, being fIrst duly sworn on oath depose and state that:
1. I am over the age of eighteen (18) and am competent to testify to these matters;
2. I am a Hcensed Idaho attorney carrying State Bar No. 7370;
3. I am counsel for Plaintiffs Caldwell, et aI., in this lawsuit;
4. I aver that on January 4,2008, I faxed a Notice and Request for Answers to
Interrogatories, Set One to Defendants and properly noticed this Court;
5. I aver that on February 28,2008, and pursuant to I.R.C.P.

37(a)(2)~

I faxed to

Brent Featherston a meet and confer request to an.5wer the Interrogatories, Set

One; (See Exhibit "A");

AFFIDAVIT in Support of Motion to compel_Caldwell et al. v. Cometto

1
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6. I aver that on March 7, 2008, we received Defendant's Responses to
Interrogatories, Set One and neither Defendant signed them as required by
LR.C.P.33(a)(2). (See Exhibit "B");

7.

raver that on April 16,2008, rfaxed a second meet and confer request to Brent
Featherston to answer the Interrogatories, Set One. (See Exhibit "C");

8. I aver that on May 1,2008, almost four (4) months since the original Request for

Answers was submitted to Defendants. Plaintiffs' counsel submitted Defendants'
Counsel a final request for response to the April 16, 2008 meet and confer Jetter,
>

>

but there has been no response. (See Exhibit "D");
9. I aver that Plaintiff has made a good faith effort to get the Answers to the
Interrogatories. Set One VIIithout a Court order. Plaintiff waited twenty·four (24)
days after the due date before sending a written request for the answer offering
additional time; thus providing plenty of time for Defendants to answer; and

10. Taver that Plaintiff waited an additional forty-eight (48) days after the first VlTitten
request was sent to send another written request; thus providing plenty of time for
Defendants to answer;
11. I aver that this Affidavit is served on opposing counsel and this Court.
DA TED this

Ib

-(4
day of May, 2008
Arthur B. Macomber
Attorney at Law

AFFIDAVIT in Support of Motion to compel_Caldwell et al. v. Cometto
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P.O. BCllt 5203
408 e. Sherman Avenue. Suite 215
CoeLl" d'A!ene.Idaho83814
Phone: (208) (;104.4700

CQ.{Jwi.'
Coy~,t',

Fax: (208) 684-9933

art@mscomberfaw.oom
WWN.mBCOtIIbertaw.oom

Fax
To;

:amrt c. Festherston

FI8m:

Arthur B. Macomber
Law Office of Arthur B. Macomber
408 E. Shemlan Avenue, S\e. 215
Coeur d'Alene, Idaho 83814

Fax: 1. .20a...263-0400

....

February 28,2008

TImr.

7:00 a.m. PST

case No. CV..(}()7-c1744

Brent,
I sent you a Request for Answers to Interrogatories, Set One, on Januat'Y 4, 2008. t have not receiVed shy

answers as of this date.

Pursuant to tRC.P. 33(a)(2), please tender Answers immediately, as they S'e twenty-four days late. Given your
client's tardiness and the smaI number of questions, I think It reasonable for me to receive those Answers by
Wednesday. March 5, 2008. After that data, I may file a motion to compel.
I want to move this case along. In order to request written discovery, I need your clienfs Answers. Consider this
facsimile a request pl.I'SU8nt tc I.RC. P. 37(aX2) to gaWt comp/iBnce with the d'lSCOVery rule without court action.

Thank you.
Sincerely,

Arthur B. Macomber
AttIlrney for CaldweI~ et 81.
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TIME : 02/29/20a8 87;01
NAME : MAOJMBER LAW OFFICE
FAX: 2686649933

TEL: 2BSG6447ae ·
5E~.

It : SRC1..6J571 lElS

eI:2/28 07:131
12El82G3134ea

DATE. TIM::

FAX NO./NAME

el8:6el:17
81

~TION

PAGE (5)

OK

RESlI..T

STANDARD

KJDE

ECM

.,...

Arthur a. Ma:xlmber
Law otftoe d AI1hur B. Macomber

408 E. Sherman Avenue. Sle. 210
CoIur d'AJen!, Idaho 83814

Fax: 1-208-263-0400

..

..

DaNe

Febl\l6llY 28. 2006

"...:

7:00 am'l PST

..

Bn!nt.
f

sent you a Requast for MstMn 10 rntE!rrogatDries Set one, on
~/
- /..:i

IrtSM!l"S as d tnfSi deW.

f.,;;_-

January 4, 200S.

J

I'Ieve not received Iny
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ORIt1tNAL
FEATHERSTON LAW FIRM, CHTD.
BRENT C. FEAnmRSTON, ISB No.: 4602
'Attorneys at Law

113 South Second Avenue
Sandpoint, ID 83864
(208) 263-6866
(208) 263-0400 (Fax)
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICI OF TilE
STATE OF IDAHO, IN AND FOR TlII£ COUN1Y OF BONNER

DAVlD L. CALDWELL, KATHLEEN C. )
CALDWELL, LAWRENCE L. SElLER, )
TIIERESA L. SEILER, and PATRICIA
)

Case No. CV 2007-01744

ST.ANGELO~

D.EFENDANTS' RESPONSES TO
PLAINTIFFS' REQUEST FOR
ANSWERS TO
INTERROGATORIES, SET ONE

)

Plaintiffs,
VB.

mOMAS W. COMETTO and. LORI M.
COMETTO,
Defendants.

)
)
)
)
)
)
)
)
)
}

COMES NOW THOMAS W. COMETI'O and LORI M. COMEITO, husband and
wife, by and through their attorney of reco~ BRENT C. FEATIIERSTON, and hereby

answers and responds to the Plaintiffs' Request for Answers to Interrogatories, Set One, as
follows:

m,TERROGATORIES
JNTEMOOAIORX NO.1:
f*.t/imtln ./:"tJIw :f(mJ Chi
'DtItti8'l'. !fIt$tAmttm
'./In!tt c. ~.

.'ImItt!I rP. !It~

Please state the distan.ce or various distances in

feet from the western boundary of your property line to the roadway easement as those
distance5 are referenced in the Easement Agreement included in 1be final judgment in Case

Stmtfmf. ~

,stipN:n 't. .SMHm
JII-""Jf wt """"

Number CV~97-o1057.

u.g.s. ,'IbmJ_.

30'''('-, t~UItM
(2(JtJ) M;H;.ItGr.
".~ (JI;OII)'::ta4UI>t>

DDENJ)ANTJSt JtWON8ES TO f1AINlD'1'S' UQUr.ST

J1OR~ TO INlmtROGATORn:S.SETONl;~ J

-/:37 -
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ANSWER TO INTERROGATORY NO•.!;,

Objection. Interrogatory as

phrased is vague and Defendant cannot answer as phrased. The Ea..oqement Agreement and
the Final Judgment in Bonner County Case No. CV-97-OI057 speak forthcmselves.

INTERROGATORY N<t..2:

Please state the distance or various distances in

feet from the northern boundary of your property line to the roadway easement as those
distances are referenced in the Easement Agreement included in the final judgment in. Case
Number CV-97-01057.

AN5WER TO INTERROGATORY NO.2:

Objection. Interrogatory as

phrased is vague and Defendant cannot answer as phrased. The Easement .Agreement and

the Final Judgment in Bonner County Case No. CV-97MO I 057 speak for themselves.
INTERROGATORY NO.3:

Please state the distance or vari.ous distances in

feet from the eastern boundary of your property line to the roadway easement as those
distances are referenced in the Easement Agreement included in the :final judgment in Case
Number CV-97-01057.
ANS'WER TO INTERROGATORY NO.3:

Objection. Intettoga.tmy as

phrased is vague and Defendant c:.annot 8l1S\WI' as phrased. The Easement Agreement and

the Final Judgment in Bonner Cotmty Case No. CV-97-01057 speak for themselves.

INTERROGATORY NQ. 4:

Please state why you believe that the easement

location <Clie[s] within the West thirty (30) feet, the North thirty (30) feet, and the East thirty

rtmbnftll'J .J:i:w :finn t:Rtt

(30) feet oftbe Cometto property," as stated in the Easement Agreement.
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ANSWER TO INTPRQ9ATORY NO.4,:

The easement in Instrument No.

570303, records of Bonner County~ Idaho state both a description of the easement and
depiction of its location and dimensions. Please reference the recorded instrument accepted
and executed by the Plainti,ff in this case, Kathleen C. Caldwell.
INTERROGllORY NO.5:

number of the surveyor you used to ascertain the location of the subject easement prior to

constructing the roadway that is the subject of the Easement Agreement.
AN§WER TO INTERROGATORY NO.5:

Defendants did not utilize a

surveyor prior to constructing the road way that is the subject oftbe Easement Agreement

The Plaintiffs Campbell in the previous case hired Dick Tucker, engineer and licensed
surveyor.
INTERROGATORY NQ.,6:

If you did not use a surveyor to ascertain the

location of1he subject easement prior to constructing the roadway that is the subject oftbe
.Easement Agreement, please state the method or lhethods you used to determine the location
of tile easement in reference to your real property boundari,es.
ANSWER TO INTERROGATORY NO. t.!'

See Answer to Interrogatory No.

S above.

INTERROGATORY NO.7:

Please state how the Tucker Sketch details the

location ofyour real property lines so the easement locati,on can be ascertained.
~.!tIw 1'fm. rM
~~!FmJimtJJlt
l!Irmtc.~
~f!.~
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ANSWER TO INTERROGATORY NO.7:

Please refer to the map.
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UffERROGATORY NO.8:

Please state why you bave constructed the

easement roadway to a width ofIess th.an fourteen (14) feet along several sections onts
length, as fuuu.d in the Black Diamond Engineering Survey dated October 10, 2007. whicb
survey was submitted as Exhibit "E" in plaintiffs' Complaint in this case.

ANSWER TO IN'TERROGAT2BY NO.8:

Objection. Request

It, phxased

is ambiguous and unclear. Without waiving said objection, the roadvvay in question was
relocated from a prior location and built accordingly.

INTERROGATORY NQ•• 9:

Please state why. at various times and places,

you deposited rocks of various sizes within five feet of the roadway's edge.

ANSWER TO INTERROGATORY NO. 2=

Objection. Request as phrased

is vague and ambiguous.. Request is irrelevant to issues in these proceedings. Without
waiving said objection, the Defendants are entitled to place any items they desire on their
property.

INTERROGATORY NO. 10:
YOUl" real property that you are aware

Please list all physical limitations related to

of that impede or prevent you from storing your

personal property more than twenty feet from the edge of the subject roadway.

ANSWERI.O INIERROGAID..RY NO. 10:

Objection. Request as phrased

is irrelevant to any fact or legal issues in this proceeding. Without wai'Ving said objection,
the Defun.dants are entitled to use their property in any manner they desire.
~.i'Aw~dIL
'DIm1d'P.~
rlJr'r:rJtc.!Fta~
7Mmf/~!kA~

INTERROGATORY NO. 11:

Specifically detailing characteristics related to

width. substructure, cu1verting, side c)earance. and overhead clearance, please state why the

~,.~

s~ 'T. JIfuf4'tn
J1"""""ntJAro
;.1..'

oS.

roadway construction that you completed on or around the subject easement does not have to

,s"".""
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comply with the Private Road Standards of Bonnet County as referenc:,ed in Exhibit ICC" of
the Black Diamond Survey that is Exhibit "E" to plaintiffs' Complaint.
gfSWER TO INTERROGATORY NO. 11:

Objection. Request as phrased

calls for a legal conclusion and is a vague, ambiguous and compolmd question. Without
waiving said objection, the "Private Road Standards" presumably refers to the Bonner

County ordinance adopted and effective in early 2006 and specifically applicable to
su.bd.ivision applications. Among many other obvious reasons, it is inapplicable because it
was adopted ten (10) years after the subject road was constructed and none of the properties
meet the definition of subdivision applications now or at 1he tirile the roadway W8S
constructed.
Specifically detailing chanwteristics related to
width, substructure, culverting, side clearance, and overhead clearance, please state why the
roadway construction that you completed on or around the subject easement does not have to

I comply with any standards except those you set.
ANSWER TO INTERROGATORY NO. 12:

Objection. Request as phrased

is argumentative and assumes filets not in existence. Without waiving said objection, the
S'Ubject road met standards according to the adjudication of District Judge Michaud in CV97-01057t and as provided under I.C. § 55-313.
INTERROGATORY NO. 11:

Please state whether or not you believe the

"Abandoned Access Road,'" as referenced in the Tucker Sketch, is a R.S. 2477 right-of-way.

'JCths,J1tft .&4w 11nn dtl
'DIItr.kI'.I'. 'ftiIUsmItm
~C.~·

ANSWER TO INTERROGATORY NQ. 13:

flMmJ/!'. ~!(J"

.$tlrt4ftl7· ~
Sttp/in< '1: JtMIIIl!1I

legal conclusion and is vague and ambiguous.

......",."rlLIzrtl
U.3.s.$Md....1 ....
ItJJIU
r;t(8) 2IU-_~

_~.

rtr.r.o

"""" (2D6) Zr..I-tH(](I

I

, D~..." JlESI'ONSI:STO~ R.ltQlJ&sT
JI'Oll ANSWI:RS 10 'II'frQROGA1'ORIES, SET om: ·5

I

-/JI-

Objection. Request calls for

31

05/16/2008

15:01

2086649933
'.~

PAGE

MACOMBER LAW OFFICE

.-"

INTERROGATORY NQ.••!~:

Please stare the method or methods you used to

determine whether the "Abandoned Access Road," as referenced in the Tucker Sketch, was a
R.S. 2477 right--of-way prior to your decision to move the road to a new location.

Objection. Request inquires into

ANSWER TO U!fERROGATQRY NO. 14:

attomey.-.client privilege, attorney work product and calls fur a legal conclusion and is vague
and ambiguous.

lNTERROGATORY NO. IS:

Please sta1e your specific definition of 1he tenn.

"roadway" as you intended it to be used in paragraph six (6) of the Easement Agreement.

ANSWER TO INTERROGATORY NO. 15:

Objection. Request as phrased

is an inappropriate Interrogatory. The Easement Agreement, accepted and executed by
Plaintiffs or their predecessors, speaks for itself.
INTERROGATORY NO. 16:

Please state what you intended to be the

difference(s) between the definition of the word "easement" in paragraph six (6) of the
Easement Agreement and the word "roadway" in that same paragraph.
.

ANSWER TO INTERROGATORY NO. Ii:

.

Objection. Request caUs for

legal conclusion and is an improper discovery request The Easement Agreement executed
by Plaintiffs or their predecessors speab for itself.

INTERROGATORY NO. 17:

If you believe the definitions of the words

"easement" and ~way" match as to their width and physical location, please state a
~.Uw!firm*
fDltnidf!. !FtJuiIm/Qrl
!B1'rMC- JfA~
•1fflJ111!1!l'.~
J/m4tw

,.1IIrvc(

StqWti. 'T. SndIfm
~..,fArp

U.r$..St:t»04J1.d1'•
.:1<m.Ipotlf" N4&t ~
~)~~

F<n<;{_)UJ.<><no

detailed location or locations off the easement on your property that plaintiffs may store
snow.
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Objection. See objection to
Interrogatories Nos. 14, 15 and 16 above. Request as phrased is ambiguous and, fra.nkly,
nonsensical. The Defendants cannot understand the request and therefore cannot respond.
Without waiving said objectioXJ, the Easement Agreement accepted and executed by

Plaintiffs and their predecessors speaks for itself.
INTERROGAIQRY NO. 18:

Iryou provide no snow storage area(s) otfthe

roadway surtace fur clearing of snow from the subject roadway, please stare how plaintiffs
are to exercise reasonable ingress and egress when snow storage blocks the roadway.

ANSWER TO INTERROGATORYNQ. IS:

Objection. See objections to

Inte1Togatories Nos. 14 through 17, inclusive. Request as phrased is ambiguous and, ftankly,
nonsensical. The Defendants cannot understand the request and therefore cannot respond.
Request calls for Jegal conclusion. The easement executed and accepted by Plaintiffs or

their predecessors speaks for itself.
INTERROGATORY NO. 19:

Please state the monetary amount of

compensation you provide to David Caldwell fur clearing the roadway of snow.

ANSWER TO INTERRQGATORY NO. 19:

Objection. Request is imIevant

to the facts and issues in these proceedings. Without waiving said objection,. it is the
Plaintiffs' choice to plow. The Plaintiffs have not been asked to plow by the Defendants.

The Defendants would prerer that the Plaintiffs not plow.
~.!Itw !f/1m att
1JJtmk{~~
2ImttC~·
~!P.~
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Jfyou believe the definitions of the words

"easement" and ''roadway" match as to their width and physica11ocatio~ please state the
width of any implied secondary easement for maintenance you believe exists for roadway

maintenance.
ANSWER TO INTERROGATORY NO. 20:

Objection. See objections to

Interrogatories Nos. 14 through 18 above. Request as phrased calls for legal conclusion and
is vague and ambiguous. Without waiving said objection, the Easement Agreement
executed ~d accepted by the Plaintiffs or their predecessors speaks for itself.

INTERROGATORY NO. 21:

Please sta.1e the purpose or purposes for your

cross-ditching of the subject roadway.
ANSWER IQ.lNTERROGATORY M.ll:

To assist in. the natttta1 flow of

seasonal runoff.

INTERROGATORY.NQ.. 22:

Please state the reason why you do not want

plaintiffs to enter or exit the easement from the "Abandoned R.R. Grade and Historic Road,"
as that road is shown on the Tucker Sketch.
Ax~S'WER TO INTERROGATORY NO. ~2:

Objection. Request as phrased

is irrelevant to these proceedings. Witbo1.1t waiving said objection, the Plaintiffs or their

predecessors have no legal easement rights to do so on Defendants' property. Further, the
Defendants' children play in this area arid water Jines exist in this area serving Defendants'
~ J:4w!1frm Cf,b(
'.DattM~
"J/rr';?Jt

!Jiathmtm

c. .'1"dCtIimam·

J'"""'!IfI'.~rm
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~OGATORYNo.n:

By referencing the Tucker Sketch or any part

oftbe Easement Agreement, please state the total distance in feet of the "Abandoned Access
Road'" 88 labeled on. the Tucker Sketch.
ANSWER TO IN'l'IkSBQ.GATORY NO. 13:

Objection. Request is irrelevant

to these prooeedings. P1aintiffs have no rights in that portion of Defendants' property.
INTERROGATORY NO. 24:

By referencing the Tucker Sketch or any part

of the Easement Agreement, please state the total distance in feet of the "New ~.' as that
road is labeled on the Tucker Sketch.
ANSWER 10 INTERROGATORY NO. 2!;

Objection. Request as phrased

is irrelevant to these proceedings. Without waiving said objection, the Defendants do not
kn.OW the

distance.

INTERROGATORY NO. 15:

Please state why you placed a djrt bmn at a

location generally across the Abandoned Access Road." as labeled on the 1'ueker Sketch.
<4

ANSWER TO INTERRQGATORX NO. 2m

To keep people from using that

extinguished road. The old road is no longer there and is now just yard Which is mowed

seasonally.
m:rERR,OGATORV NO. 26:

Please state why you store items of your

personal property within five feet oftbe subject roadway, even after it later Comes to your
attention that plaintiffs' travel is obstrueted by said storage.
~ J:iI.w %711*
'Dt1rd"~~
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Mi.SWER TO INTERROGATORY f:!fl· 26:

Objection. Request as phIased

is argumentative and irrelevant to these proceedings. Without waiving said objection,
Defendants have ever:y right to store personal property on their real property. Defendants

bave never blocked anyone's ttavel, including and especially the Plaintiffs'.

2 ~ day ofMarch, 2008.

DATED this

STATEOFIDAHO )

) ss:
County of Bonner

)

mOMAS W. COMBTTO, being firs.t duly ~ u.p>n oath deposes and states:
I am. one of the Defendants named in the above-entitled matter; I have reed the
foregoing Defendants' Responses to Plaintiffs' Request for Answers to Interrogatories, Set
One, know the contents thereof; and believe the facts stated therein to be true to the best of my
knowledge and belief:

mOMAS W. COMETTO
SUBSCRIBED AND SWORN to before me this _
W.Cometto.

~ I.,awt 1lt'm a&

NOTARY PUBLIC - State ofIdaho

1Ntidft. !htI1krttim
~

_____________
Commission expires

c. !T/IIIIftmt,m.

R~wngm

~2'.,....Jh.rnms
Jmti{mJ.~

-----

s~ To $trt.Ut1t
JIIHmtryI m: I4I1J
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~~J IMi3.tHtID

day of March, 2008, by Thomas
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CERTmCATE OF SERVICE

{:it

I hereby certify that on the
day of March, 2008, I caused a true and correct copy
of the foregoing dQcument to be served upon the following person(s) in the following manner:

~AWi.CAw 71rmlSJJl
'lJmziIi~. ~
2bmtc!~'

.7rn'emy!P. ~6I<t7r
JrtllrlmJ.~
~'XS/!IItfJ{pc
.II~ •• i:Itrd
J,U ..'¢. $It.".,r.J(tI't.

S"'''(!'''b't. ;.t..Iio.!'#64
~~

:T",,(lMM) 2/l.'/.()«;C

Arthur B. Macomber, Esq.

~

408 E. Sberman Avenue, Suite 215
P.O. Box 5203
Coeur d'Alene, Idaho 83814

[ J

U.S. Mail, Postage Prepaid
( ] Overnight Mail

Hand deU"ered
[ ] Facsimile No. (208) 664..9933
[ ] Other: _ _ _ _ _ __
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Ct', eJJh~llI
____________________
._,______________________
Law Office of Arthur B. Macomber

~a~11~~A17~

406 East Sherman Avenue, Suite

ApriJ 16. 2008

Post Office Box 520~

0-1-- el...P./ti

Hr-'

fk5 t!.e.~'

Coeur d'Alene, Idaho 83814

Telephone: 208-6644700

Brent C. Featherston
Featherston Law Firnl, Chtd.
113 South Second Avenue
Sandpoint, ID 83864

Re:

ThIH'ree: 866-511-1.500
Fax:

20&664-993~

Email: art@macomberlaw.com
~b:

www.macombe1.l.:n\r.com

Cornettos' Answers to Interrogatories

Dear Brent,

Please consider this a meet and confer letter pu.rsu.ant to Idaho Rule of Civil Procedure
(l.R.C.P.) 37(a)(2). I write today to encourage you to have your client reconsider and
further respond to the Interrogatories they appear to have answered on March 7~ 2008. 1
use the word "appear" because neither Defendant signed the answers as required by
I.R.C.P. 33(a)(2). At least this omission needs to be corrected for the Answers to be valid.

Additionally, the Answers to Interrogatories numbered 1,2,3, 4J 15, 16, 17, 18~ and 19 are
insufficient fur the reasons given below. Please resubmit Answers addressing the
following concerns.
Answers one through three, inclusive, are unanswered, and your objection states the
questions are vague. Please specify how the questions are vague. Also, I cannot
understand how the Easement Agreem.ent "speaks for itself," because there are no distances
on the Tucker Sketch respoDBive to the three questions, and the statement in paragraph six
of the Agreement merely states an unsubstantiated belief regarding th.c easement distance
from the Cometto property boundaries. The actual location of the easement on the Cometto .
property is unknown. While you may reply that the easement is "located on the existing
roadway,'" as the Agreement states, your client declined to answer Interrogatories 15, 16,
and 17, which ask for your client's understanding of the definitions of "roadway" and
"easement," and how those definitions compare to each other. I£your clients. claim the
terms are synonymous where used in the Agreement, they need to so state. Without that,
the intent of your client regarding the meaning of those two terms at formation of the
A~ent remains elusive. 'Those definitions are critical to resolution of this case.

Answer number lout is circular and unresponsive. It is circular, because it references the
Easement Agreement for what the question quotes from that Agreem~ which is no
answer at all. It is unresponsive, because the Interrogatoty requests support for the
statement of belief given on paragraph six: "why you believe," and does not request a mere
reiteration of the Agreement's description of the easement location. Further, the Tucker

II

Meet aDd Confer Letter to Featlterston re: COltlettos' Araswers to lntAtrtOgatone.

t¥h1bjt C.
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Slcetch has no markings indicating the location oftbe Cometto property boundaries, so your
client's reference to the depiction found in the Agreement's exhibit is unresponsive.
Your clients' Answers to Interrogatories numbered IS and 16 reqt:JeSt your client's
definitions of the terms "roadway" and "easement" as Comettos' defined them at fonnation
of the Agreement. It is clear that Comettos' definitions are different from the Plaintiffs'.
because 1he width of the easement and roadway ~ at issue here, and the rights and
obligations of the parties to the Agreement are not discussed in that Agreement, or even
mentioned in the Agreement, thus Comett.os' definitions of these two terms at formation of
the Agreement is at the core to this case and thus critical to i~ resolution•
. The Answer to InterrogatOI)' number 17 is dependent on }'Our clients' answers to
Interrogatories numbered 15 and 16, and clearly assumes the "existing roadwaY" does not
include snow storage areas. But, if your client defines the roadway easement as including
snow storage areas, then the Answer should detail a location for such storage, and if your
client does not claim the easement includes snow storage, then the Answer should deny that
it does. Your objection claims the question is ambiguous and nonsetlSical. Please provide
an explanation as to why you believe the question is such.

Inter:rogatory number 18 is not ambiguous at all. It clearly states "if" and. then requests
"how" Plaintiffs are to use the roadway during winter. It is clear from the 1998 case that
no discussion or testimony regarding winter travel on the roadway was included in that
matter, thus known circumstances, such as weather conditions, were not included in the
:tinal judgment as is required by Idaho law. Our clients need to remedy this omission, and I
suggest they remedy it without the Comt~s involvement.
You objeeted to lnterrogatOIY number 19 as irrelevant. To the contrary! the "rights and
obligations of the parties" are clearly at iSS1,le in this question,.because it is related to
.maintenance-ofan Idaho easement. Further, wbile your clients are using the Caldwell
plowing to tbei.r benefit, as evidenced by Comettos' refusal tD allow CaldWt!)Us to enter the
easement across the Abandoned RR Grade and Historic road which use would bypass the
Cometto home, Comettos claim in the Answer to this Interrogatory that they would rather
Caldwell not plow at aU. The Interrogatory was posed to bighlight that maintenance of the
easement is not diSQussed in the Agreement. Even so> Cometto feels he has a right to
maintam it in a manner that is. against the wishes of the dominant tenement, the Plaintiffs.
This needs to be wldressed.
Please provide complete and stiaightforward answers tD the Interrogatories.

~

Arthur B. Macomber
Attorney at Law
Cc:

Plaintiffs

2
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P.o. Sox 5203
408 E. Shet"l'l18n A\I'etIJe, Soh 215
Coeur d'Alene. Idaho 83814
Phone: (208) 004-4700
Fax: (208) 884-9933

artOmac::omber1aw.com

VNNI.macombertaw.c:om

T~

Arthur B. Macomber
Law Office of Arthur B. Macomber
408 E. Sherman Avenue, Ste. 215
Coeur d'Alene, idahO 83814

Brent C. Featherston

Fax: 1-208-263-0400

April 16, 2006
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Arthur B. Macomber
From:

Sent:
To:

Subject~

Arthur B. Macomber [art@macombertaw.com)
Thursday. May 01, 2008 2: 15 PM
Brent Featherston (Attf)
Caldwell v Cometto: Meet and Confer

Brent,
We had some discovery Requests from Cometto that I think were due today Or tomorrow.
David Caldwell is coming in tomorrow to make a final review and sign them, so we should
ha~e them back to you then.

r sent you a. meet and confer letter dated April 16 related to your client's Answers to our
Request for Answer to Interrogatories, which I believe were insufficient, but ! have
received no response. Please respond by next Tuesday, May 6, or I will need to tile a
Motion to Compel.
To further the case, it seems to me that the easement road is not a proxy for a dispute
amongst neighbors, but that the Easement Agreement did not sufficiently spell out the
rights and obligations of the parties, and that disputes will continue to occur, unless
you and I can get our clients to firm up those rights and obli9ations in writing. I am
thinking here of cul~erts, cross-ditching, and other maintenance, including snow storage,
which were conditions and circumstances known to the parties when thQ Easement Agreement
was signed but which were not accounted for in the final judgment of the ~rior cases. As
the easement runs with the land, the disputes will continue to trouble future owners, and
we are now in a pOSition to construct a solution and avoid these problems. Certainly Mr.
Caldwell is not interested in having a dispute with your client Over a road, of all
things.
Also, I think you will agree it is clear that Judge Michaud's 19.98 judgment did not
clarify those rights and obligations sufficiently in his acceptance of the stipulated
Agreement as is required under Idaho law regarding a final judgment of a land dispute, and
that this led directly to the current dispute. I envision more disputes should we not be
able to resolve the issues at hand. ! think the addition of new language to a reformed
easement would assist our clients so that they may all live in peace regarding maintenance
and roadwor.k. As to the thirty foot width, I think that could be culled out of the
equation to be handled as a separate issue, along with the quiet title issues related to
Cometto's encroachment by his storage of personal items near the roadway that block or
prevent full use of the easement by my clients, and his continued alteration of the road
itself. If you believe that a reformed ea.sem@nt document would assist us in solvin9 this
case, please let me know.
Best regards,
Arthur B. Macomber
Attorney at Law
Coeur d'Alene, Idaho
In-state: 208-664-4700
Toll-free Domestic U.S.: 866-511-1500
Facsimile: 208-664-9933
www.macomberlaw.com
cc: Clients
Notice: Intentional interception of email messages are governed in part by the Electronic
at Title 18,O.S.C. 2511(c) and (dl. This mess~ge may contain
~nformat10n that 19 pr1v~leged or conf~dential under other applicable la~ or priVate
agreement. If you are not the intended recipient, do not read, distribute or copy this
me33age.
If you have received this communication in error, please notify tile immed.iately
by telephone and destroy it. Thank you.

.~ommunic~tions Pr~vacY.A~t
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CERTIFICATE OF SERVICE

I HEREBY CERTTFY that on the ~ day of May, 2008, at or about
f.m.~ J caused to be served a true and correct copy of the foregoing:

d :&

AFFJDAVlT ANt> CERTIFICAnON OF GOOD FAInt IN SUPPORT OF MOlION TO
COMPEL ANSWERS TO INTERROGATORIES, SET ONE

by facsimile service to:

Brent C. Featherston
Featherston Law Firm, Chtd.
113 South Second Avenue
Sandpoint~ ID 83864
Facsimile: 208·263-0400
Counsel for Defendants Cometto
Bonner County Civil Clerk
Facsimile: 208-263-0896
Judge Hosack
Kootenai County Civil Clerk
Facsimile: 446-1138
DA TED this

l1rl:b. day of May, 2008

~Ikmn

IdyP .er
Paralegal to Arthur B. Macomber

AFFU>A VIT in Support of Motion to compel_Caldwell ct al. v. Cometto
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Arthur B. Macomber
Attorney at Law
408 E. Sherman Avenue, Suite 215
Coeur d'Alene, ID 83814
Telephone: 208·6644700
Facsimile: 208·664~9933
State Bar #7370
Attorney for Plaintiff'

0~r:;:~.
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, AND IN AND FOR THE COUNTY OF BONNER

DAVID L. CALDWELL and KATHY
C. CALDWELL, husband and wife;
LAWRENCE L. SEILER AND
THERESA L. SEILER, husband and
wife; PATRICIA ST. ANGELO;
Plaintiffs

)
)
)
)
)
)
)

vs.

)
)
)
)
)
)

THOMAS W. COMETTO and LORI
M. COMETI'O, husband and wife; and
DOES 1-5,
Defendants.

Case No; CV"()7-01744
NOTICE OF HEARING AND
MOTION TO COMPEL ANSWERS
TO INTERROGATORIES, SET
ONE
Hearing Date: June 3, :Z008
Hearing Time: 3:30 p.m.
KOOTENAI COUNTY COURTHOUSE
Judge HOllick

Pursuant to I.R.C.P. 37(a)(2), Plaintiff DAVID L CALDWELL and KATHY C.

CALDWELL. et al., by and through their attorney of record, Arthur B. Macomber,
hereby serve the Court notice of service of and provides proof of service by certificate of
Plaintiffs Motion to Compel Answer to Interrogatories, Set One.
DATED this

Ib~y of May, 2008.
Arthur B. Macomber
Attorney at Law"

Notice of Service ot Motion to Compellilterrogatories - Caldwell v. Cometto

Z;E/E1:

39I;Jd

££6617998136

1

CERTIFICA TE OF SERVICE
I am familiar with my finn's capability to hand-deliver and deliver by facsimile
documents and its practice of placing its daily mail, with fIrSt-class postage prepaid
thereon, in a designated area for deposit in aU. S. mailbox in the City of Coeur d'Alene,
Idaho, after the close of the day's business. On the date shown below, I served:
NOTICE OF MOTION TO COMPEL ANSWERS
TO INTERROGATORIES, SET ONE

Brent C. Featherston

FEATHERSTON LAW FIRM
113 South Second Ave
Sandpoint, ID 83864
(208) 263-6866
(208) 263-0400 (FAX)

BODner County Civil Clerk
Facsimile: 208-263-0896
Judge Hosack

Kootenai County Civil Clerk
Facsimile: 446-1138
xxx By personally faxing a true copy thereof to the person(s) at the facsimile

telephone number for that party.
1 declare under penalty of perjury that the foregoing is true and correct. Executed
on thel.~day of May, 2008.

Notjee ot Service of Motion to Compel Intt:rrogatories - Caldwell v. Cometto

lE/H

39'\1d

EE66v9980l
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FEATHERSTON LAW FIRM, CHTD.
BRENT C. FEATIIERSTON, ISB No.: 4602
Attorneys at Law
113 South Second Avenue
Sandpoint, ID 83864
(208) 263-6866
(208) 263-0400 (Fax)

ZOOS MAY I q P It: It W

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
DAVID L. CALDWELL, KATHLEEN C.
CALDWELL, LA WRENCE L. SEILER,
THERESA L. SEILER, and PATRICIA
ST. ANGELO,
Plaintiffs,
vs.
THOMAS W. COMETTO and LORI M.
COMETTO,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 2007-01744

MOTION TO COMPEL
and NOTICE OF TELEPHONIC
HEARING

)

COMES NOW BRENT C. FEATHERSTON, Attorney for the Defendants and
pursuant to Rule 37, I.R.C.P., moves the Court for an Order compelling discovery, and for
sanctions, including attorney fees, against Plaintiffs, DAVID L. CALDWELL, KATHLEEN
C. CALDWELL, LAWRENCE L. SEILER, THERESA L. SEILER, and PATRICIA ST.

ANGELO, for failure to adequately respond to Defendants' First Set of Interrogatories,
Requests for Admission and Requests for Production of Documents Propounded to Plaintiffs,
~ Law f[frmcr..i
'!Janie!P. j'eat!rerstJJn
'Brent C. j'tIlt!rerstJJn'
Jeremy P. j'ust!rerstJJn
SaMra J. 'J#uc.{
Steplim To Sndtfen

served April 1, 2008, via facsimile.
This Motion is based upon the Affidavit of Counsel in Support of Motion to Compel
together with exhibits and attachments incorporated therein.

JI.~.tiAW

113 S. Suorul Jl.ve.
Sarul1"'int, UaJio 83864
(208) 263-6866

!Ta'C (208) 26.3..()40(}

.. £U:.etl#a in
I'£aJio & 'Wasliing.on
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The signer of such discovery answers is certifying that the answers, responses and
objections are:
1.

consistent with the rules and warranted by the existing law or good faith
argument for the extension, modification. or reversal of existing law; and

2.

not interposed. for any improper purpose such as to harass or to cause
unnecessary delay or needless increase in the cost of the litigation.
I.R.C.P.26(f)(2007).

In reviewing the status of this case, it is worth while to note the following:
First, the Defendants have propounded one set of Interrogatories, Requests for
Admissions and Requests for Production of Documents.
Second, the Defendants' Interrogatories number 21 (slightly over haIf of the number
allowed under I.R.c.P. 33.)
Third, the Defendants propounded five (5) Requests for Production.
Fourth, the Defendants propounded eight (8) Requests for Admission, which have been
answered and are not at issue in this Motion.
The Plaintiffs apparently object to the twenty-one (21) Interrogatories on the basis that
the subparts, when counted, exceed forty (40) in number.
Although the Idaho Rules of Civil Procedure do not directly addressed this issue,
Federal Rules and the 1993 Committee Notes to the revisions of Federal Rules of Civil
Procedure, Rule 33, adequately and directly address the issue and require that Plaintiffs provide

'foat/imtPn Law '-'nn cW.
'!Janie[ P. :featfterston
':Brent C. :featherston'
Jeremy P. :featherston
Santfra J. 'Wntc.(

Steplim 'T. SnetMen

full and complete answers to the Interrogatories now past due.

Committee noted that "parties can not evade this presumptive limitation (on the number of
interrogatories) through the device of joining as subparts questions that seek information about

J1tto""'Y-' at fA'"

113 S. Suona .:tw.
Samipoiflt, I i£,uio 83864

(208) 263-6866
:Ta:c(208) 263-0400

>#I

£,."censea in

I aalto cr Wt1-<fiingt""

The Federal Civil Rules

MOTION TO COMPEL AND NOTICE OF TELEPHONIC HEARING - J
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discrete, separate subjects. However, a question asking about communications of a particular
type should be treated as a single interrogatory even though it requests that the time, place,
persons present and contents be stated separately for each such communication." F.R.C.P.33
[Committee Note on 1993 Revisions.]
When applied to the 21 interrogatories propounded by the Defendants upon the
Plaintiffs, it is clear that each and every interrogatory is addressed to a separate and discrete
subject matter and the subparts address that discrete subject matter and are not multiple
interrogatories within a single heading but rather are single interrogatories asking for specific
responses.
The Plaintiffs' refusal to respond and answer the Defendants' Interrogatories and
Requests for Production is not substantiated or supported by rule or law.
For the reasons set forth above and as described in the Affidavit of Counsel, the
Defendants are entitled to an Order compelling the Plaintiffs under Rule 37(a) to provide
adequate, complete and immediate answers to the Defendants' First Set of Interrogatories and
Requests for Production of Documents propounded April 1, 2008. Further, the Court should
award attorneys' fees and costs to the Defendants pursuant to LR.C.P. Rule 37.
DATED this

~ Law 1'inn c>t£
'Daniel P. :Teatkrston
'.Brent C. :Teatkrston*

~y of May, 2008.

Attorney for Defendants

Jeremy P. :Teatfierston
Sarufra J. 'Wruc{
Stepfien 'T. sneJifen
.iI'''''''''P.'LaW
113 S. Second" .9tve.
Itfalio 83864

Sarufpoint~

(208) 263-6866
!Fa'C (208) 263-0400

'" £icensea in
/aa/io &' 'Waslii11tJton
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NOTICE OF HEARING
YOU ARE HEREBY NOTIFIED that the undersigned, as attorney for the above-

named Defendants, will call for telephonic hearing at the Kootenai County Courthouse, in
Coeur d'Alene, Idaho before the Honorable Charles Hosack, the Defendants' Motion to
Compel on June 3, 2008, at 3:30 p.m., or as soon thereafter as counsel may be heard.
DATED this

~y of May, 2008.

Attorney for Defendants

CERTIFICATE OF MAILING

~

I hereby certify that on the
day of May, 2008, I caused a true and correct copy
of the foregoing document to be served upon the following person(s) in the following manner:

r~

U.S. Mail, Postage Prepaid
Overnight Mail
[ ] Hand delivered
[X] Facsimile No. (208) 664-9933
[ ] Other:

Arthur B. Macomber, Esq.
408 E. Sherman Avenue, Suite 215
P.O. Box 5203
Coeur d'Alene, Idaho 83814

-----------------

IX]
[ ]

U.S. Mail, Postage Prepaid
Overnight Mail
[ ] Hand delivered
Facsimile No. (208) 446-1138
Other:

Hon. Charles Hosack
District Court Judge
P.O. Box 9000
Coeur d'Alene, Idaho 83816

r~

~ Law !F{rm CfU
'J)ankl P. 7eatlierston
11rmt C. 7e.atlierston*
Jeremy P. Jeatlierston
Samfra J. 'J#uc.(
Steplien To Snedikn
J(~.t£.4'Ul

11..3 S. S_ruf .91".,
Sarufpoint. I,fafip 83864
(2(8) 26.3-6866

:Tal( (208) 263-0400
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FEATHERSTON LAW FIRM, CHTD.
BRENT C. FEATHERSTON, ISB No.: 4602
Attorneys at Law
113 South Second Avenue
Sandpoint, ID 83864
(208) 263-6866
(208) 263-0400 (Fax)
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
DAVID L. CALDWELL, KATHLEEN C.
CALDWELL, LA WRENCE L. SEILER,
THERESA L. SEILER, and PATRICIA
ST. ANGELO,

)
)
)
)
)
)
Plaintiffs,
)
vs.
)
)
THOMAS W. COMETTO and LORI M.
)
COMETTO,
)
________~D~e~fI~en~dan~~ts~.___________)

Case No. CV 2007-01744

AFFIDAVIT OF COUNSEL
IN SUPPORT OF DEFENDANTS'
MOTION TO COMPEL

STATE OF IDAHO )
) ss:
)
County of Bonner
I, BRENT C. FEATHERSTON, being first duly sworn upon oath, depose and state as
follows:
I am over the age of 18 and competent to testifY to the matters contained herein.
I am legal counsel in the above-entitled matter representing the Defendants, Thomas
W. and Lori M. Cometto.
On April 1, 2008, I served on counsel Defendants' First Set of Interrogatories,
'ftatIierstm £aw :FIrm cf,t,{

Requests for Admissions and Requests for Production of Documents, a copy of which is

1JanidP. :reatfierston
'lJrent C. :reatfierston*
Juemy P. :reatfierston
Stuufra J. 'Wruck
suplien 'T. SnetUen

attached hereto and incorporated herein by reference as Exhibit "A".

J1(ttom<fIS at .t:AW
1.l3 S. Secun4 )It ....

S4n4poin., Itf""" 83864

AFFIDAVIT OF COUNSEL IN SUPPORT
OF DEFENDANTS' MOTION TO COMPEL - 1

(208) 263--6866
:TQl((208) 263-0400
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)

j

On May 5, 2008, I received Plaintiffs' Responses to Defendants' Requests for
Answers for (sic) First Set of Interrogatories, et aI., a copy of which are attached hereto and
incorporated herein by reference as Exhibit "B".

(I have not attached the documents

produced in response. However, Plaintiffs only produced a trial transcript from Bonner
County Civil Case No. CV -97-01057 of a Transcript of Court Trial- Day 2 - September 10,
1998. No other documents were attached.)
In reviewing Plaintiffs' answers to the Interrogatories, most answers are incomplete
or the Plaintiffs have refused to answer citing privilege or the Court's Uniform Pretrial Order
as a basis for refusing to respond. The Plaintiffs also cite that Answers to Interrogatories
with multiple subparts are counted as multiple interrogatories. The Plaintiffs, beginning
with Answer to Interrogatory No. 15(b), refused to respond citing the interrogatories as
multiple interrogatories exceeding the court limitation.

Plaintiffs maintain that position

throughout the remaining Interrogatories 15(b) through 21.
Pursuant to the Idaho Rules of Civil Procedure and the local court rule, I sent to
counsel a request to reconsider the Plaintiffs' inadequate responses by correspondence dated
May 9, 2008. That correspondence is attached hereto and incorporated herein by reference
as Exhibit "C".
Subsequently, Plaintiffs' counsel responded by correspondence dated May 15,2008,
indicating that he agreed that many of the answers were inadequate but could not respond in
r.ztIienton £aw !firm cr.J:
'DanielP. :.Featherston
'Brent C. :.FeatherstonJtrem;t P. :.Featherston

the time allotted.

That correspondence dated May 15, 2008, is attached hereto and

incorporated herein by reference as Exhibit "D".

SantfraJ.~

stepfren 'T. sneUm
-".,tcm<!fS at LaW
113 S. Secoml J'lve.
ltialio 83864

Sa.rulpoint~

(208) 26.3-6866
:Ta;c(208}26.3-<J400
• .f.,iJ;enseain

Itfalio &' wasliirtgton

AFFIDAvrr OF COUNSEL IN SUPPORT
OF DEFENDANTS' MOTION TO COMPEL - 2

)

)

On May 16, 2008, I received a telephone voicemail from attorney Arthur Macomber
th

again stating that he believed many of the concerns addressed in my May 9 correspondence
were accurate and he would be amending the answers, but requested additional time. Late in
the afternoon of May 16, 2008, I received Plaintiffs' Motions to Compel. As of the date of
this correspondence, I have not received any amended answers or complete answers to the
Defendants' First Set of Interrogatories, Requests for Admissions and Request for
Production of Documents.

Furthermore, I have received no adequate response or

explanation to my May 9th correspondence.
Further your Affian~eth naught.
DATED this

(7rv- day of May, 2008.

ftlthmtm .£4w !fIrm cW.
'lJartie{ P. :TeatfJuston
'BrOtt C. :TtatfJuston'
Jeremy P. :TtlJtfJuston

Sandra J. 'l#uc.{
Steplim To Sndtkn
j{ttI)rneys at Law

113 S. Secona Jilve.
IallFw 83864

S4n4point~

(208)26.3-6866
:Fa:c(208j 26.'J-<J400

• £icenst!4 in
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AFFIDAVIT OF COUNSEL IN SUPPORT
OF DEFENDANTS' MOTION TO COMPEL - 3

)

j

/

CERTIFICATE OF SERVICE

~y

I hereby certifY that on the
of May, 2008, I caused a true and correct copy
of the foregoing document to be served upon the following person(s) in the following manner:
U.S. Mail, Postage Prepaid
Overnight Mail
[ ] Hand delivered
[ ] Facsimile No. (208) 664-9933
[ ] Other:

M

Arthur B. Macomber, Esq.
408 E. Sherman Avenue, Suite 215
P.O. Box 5203
Coeur d'Alene, Idaho 83814

------------------

[X]

U.S. Mail, Postage Prepaid
Overnight Mail
Hand delivered
[ ] Facsimile No. (208) 446-1138
[ ] Other:

Hon. Charles Hosack
District Court Judge
P.O. Box 9000
Coeur d'Alene, Idaho 83816

[ ]
[ ]

------------------

~£aw~{rmcr..t
'DanielP. :Featlierston
13rmt C. :Featlierston*
Jeremy P. :Jeatlierston
Satufra J. 'Wr-uc.(

stepfren 'T. Sndtfen
JIIttoTIIDfS at Law
J.13S. SeamaPl.ve.

Sa.ntfpoint, ltfa/io 83864
(208) 263-6866

:Fa;c (208) 263-0400
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AFFIDAVIT OF COUNSEL IN SUPPORT
OF DEFENDANTS' MOTION TO COMPEL - 4
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OR\GlNAL
FEATHERSTON LAW FIRM, CHTD.
BRENT C. FEATHERSTON, ISB NO. 4602
Attorneys at Law
113 South Second Avenue
Sandpoint, ID 83864
(208) 263-6866
(208) 263-0400 (Fax)

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
DAVID L. CALDWELL, KATHLEEN C.
CALDWELL, LA WRENCE L. SEILER,
THERESA L. SEILER, and PATRICIA
ST. ANGELO,
Plaintiff,
vs.
mOMAS W. COMETTO and LORl M.
COMETfO,
Defundan~.

TO:

)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO.

CV-2007-01744

DEFENDANTS' FIRST SET OF
~RROGATORiES,REQUESTS

FOR ADMISSIONS and REQUESTS
FOR PRODUCTION OF
DOCUMENTS PROPOUNDED TO
PLAINTIFFS

DAVID L. CALDWELL, KATHLEEN C. CALDWELL, LAWRENCE L.
SEILER, THERESA L. SEILER and PATRICIA ST. ANGELO, and your
attorney, ARTHUR B. MACOMBER
You are hereby directed to: (1) answer under oath the following Interrogatories within

thirty (30) days, separately and completely, pursuant to I.R.c.P. 33(a);

(2) to produce legible

copies of the documents and things particularized, causing the delivery or service of the same to

be made upon the law office of FEATHERSTON LAW FIRM, 113 S. Second Avenue,
Sandpoint, Idaho, 83864, within thirty (30) days of receipt of Service pursuant to I.R.C.P. 34(a);
~ JAw finn
'Dallid P. :Jta tfi,uston
'Brent C. :Jtlltfit:rston'
J<Tony P. :J<a tfurston
Sarufr4J.~

Stt~n 'T. SlteDta

cIJ

DEFENDANTS' FIRST SET OF INTERROGATORIES,
REQUESTS FOR ADMISSIONS and REQUESTS FOR
PRODUcnON OF DOCUMENTS PROPOUNDED TO
PLA~TIFFS -1

Attorneys at c.-

11$ S. Sec.onf ~Ve.
S.n4point, I04lio 43864

~'.

(208) 26.3·686.

:l-IC. (208) 2.3- 0_00
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and (3) to admit or deny the following Requests within thirty (30) days, pursuant to LR.C.P.
36(a).

As to Defendants' Request for Admissions, pursuant to I.R.C.P. 36(a) the following
Requests for Admissions are to be answered pursuant to said rule, within thirty (30) days of the
date of service of the same upon you. Upon your failure to answer the same, the Requests shall
be deemed admitted.
As used herein, the term "you" is intended to include, in addition to the named party,
counsel for said party, and all agents, servants, employees, representatives, private investigators,
and others who are in possession of or who have obtained information for or on behalf of the
named party(ies).
Each document or thing produced should be segregated by reference to the number of the
specific request. Although a photocopy of any written material is acceptable in lieu of the
original, the undersigned reserves the right to examine and, in the event of any discrepancies
noted, arrange the reproduction of such original on demand.
In answering these requests, the following definitions and instructions apply:
1.

The term "document" as used herein means all records, reports, papers,

documents, books, letters, notes, memoranda and other correspondence, whether in your
possession or under your control or not, and to include, without limitation, tape recordings
and/or transcripts thereof, photostating, photographing, and every other means of preserving
~.£aw :firm cfd
'Daniel P. :TeatlU!rston
'liTent C. :TtiltlU!rston*
Jeremy P. :TeatlU!rston
Sanira J. Wruc.(
Stepfrm To Snufi/tn

DEFENDANTS' FIRST SET OF INTERROGATORIES,
REQUESTS FOR ADMISSIONS and REQUESTS FOR
PRODUCTION OF DOCUMENTS PROPOUNDED TO
PLAINTIFFS - 2

Attorneys at LAw
113 S.

sec.ontl5live.

Santfpobu;~

Jaalio 8)864

(208) 263-6866
:ra:<.J208) 263-04(}()

• Licensea itt
140M & Wasfiington
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verbatim or summary record of any fonn of communication or representation, including letters,
words, pictures, sounds, symbols, or any combination thereof.
2.

A document "relating or referring to" a given subject matter means any document

or communication that constitutes, contains, embodies, comprises, reflects, identifies, states, is
incident to, deals with, comments on, responds to, describes, involves, concerns, analyzes, or is
in any way pertinent to that subject, including, without limitation, documents concerning the
presentation or other documents.
3.

The tenn "affiliates" means any person or organization controlling, controlled by

or relating to the party referred to.
These Interrogatories, Requests for Admissions and Requests for Production of
Documents are continuing in nature and the undersigned counsel hereby demands that any
information coming into the possession of you or your counsel which would change the answers
in any way be promptly furnished to the undersigned counsel no later than thirty (30) days after
receipt of such information, or immediately upon receipt of the same if there be less than thirty
(30) days remaining before trial.

INTERROGATORIES
INTERROGATORY NO. 1:

Please state the full name, current address and

telephone number of the person(s) answering these interrogatories; and the full name, current
address and telephone number of any person(s) assisting in answering these interrogatories.
~.£aw§'rmcr..l

ANSWER TO INTERROGATORY NO.1:

'Daniel P. ;Featherston
'lJrr.nt C. ;Featherston'

Jeremy P. ;Featherston
SaMra J. "*uc.(
Stepfim 'T. StU!.tftien

DEFENDANTS' FIRST SET OF INTERROGATORIES,
REQUESTS FOR ADMISSIONS and REQUESTS FOR
PRODUCfION OF DOCUMENTS PROPOUNDED TO
PLAINTIFFS - 3

!Utorne;p .. lAw
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Please state the name, address and telephone

INTERROGATORY NO.2:

number of each and every person known to you or your attorney who has any knowledge of, or
who purports to have any knowledge of, any of the facts of this case. By this interrogatory we
seek the names, addresses and telephone numbers of all individuals who have any knowledge of
any fact applicable to both damages and liability or the relief sought in your pleadings.
ANSWER TO INTERROGATORY NO.2:

INTERROGATORY NO.3:

Please state the names, addresses, and telephone

numbers of all witnesses who will be called at the trial of this case.
ANSWER TO INTERROGATORY NO.3:

INTERROGATORY NO.4:

With respect to the witnesses who will be called at the

trial of this case, please state the subject matter and the facts who which each will testifY.
ANSWER TO INTERROGATORY NO.4:

INTERROGATORY NO.5:

Have you, your attorney, or any person, firm or

corporation acting on your behalf, consulted with or engaged any experts in connection with this
litigation? If so, please state their names and addresses and, for each, please state the following:
!.F~.lI;rw :rfrm cfrti.
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(a)
The name and address of the school or university where the expert received
special education or training in this field, the dates when shelhe attended each school or
university and the name or description of each degree shelhe received, including the date when
each was received, and the name of the school from where received;
(b)
Did the expert test, analyze or examine any physical evidence related to this
litigation? If so, during what dates did the expert make this test, analysis or examination and did
anyone assist himlher?

(c)

State the subject matter on which the expert is expected to testifY;

(d)
Were any opinions or conclusions reached by the expert? If so, please state the
facts, conclusions and opinions to which the expert is expected to testify;
(e)

What is the name or other means of identification, and address of the person who

has present custody of each item that was tested, analyzed or examined;
(f)
Did the expert submit or prepare a report or preliminary report either in writing
or orally? If so, please state the date the report or reports were submitted, the name or other
identification of the person to whom this report was submitted and the name and address of the
person who has present custody of the same; and

(g)
Pursuant to Idaho Rule of Evidence 705, set forth all underlying facts or
information provided to or obtained by each and every expert the Defendant will call as an
expert witness in this matter;
(h)
State whether such potential witness will base hislher opinion in whole or in part
upon facts acquired personally by herlhim in the course of investigation or examination of any of
the issues of this case;

(i)
State whether such potential witness will base hislher testimony solely on
information as to the facts supplied or provided to herlhim by others; and
(j)
Please set forth and describe each and every fact and each and every document,
item, photograph, or other tangible object supplied or made available to such potential witness.

ANSWER TO INTERROGATORY NO.5:
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Please describe each document, object or thing

INTERROGATORY NO.6:

which will be introduced or utilized as an exhibit at the time of trial of the above action
including in your answer the following infonnation:
(a)

A description of the document or article, whether now prepared or intended to be

prepared, for identification;
(b)

A general description of the contents of the exhibit or proposed exhibit;

(c)

The fact or facts to be proved by use of the exhibit, or the relevance of which is

felt to justify the use of the exhibit.
ANSWER TO INTERROGATORY NO.6:

INTERROGATORY NO.7:
(a)

Please set forth in detail a description of the following:

The factual basis for your claims alleged against the Defendants Cometto,

specifying each claim, cause of action or legal theory on which you allege the Defendants
Cometto are liable, responsible, or otherwise subject to judgment by the District Court;
(b)

Set forth in detail all remedies, whether equitable or legal, sought by Plaintiffs in

their Complaint describing in detail each remedy sought and its relationship to the factual
allegations set forth in Subsection (a) above.
ANSWER TO INTERROGATORY NO.7:
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INTERROGATORY NO.8:

If you contend or assert in this litigation any claim

against the Defendants for encroachment, impairment or interference with your easement rights,
please set forth in detail the follows:
(a)

Under what legal authority, premise or recorded easement agreement do you

claim such rights alleged to have been impaired, interfered with or encroached upon?
(b)

Set forth the dates, times, period or span of time and all facts constituting each

instance of alleged encroachment, interference or impairment of your easement rights.
(c)

Set forth in detail a description of the location of any alleged encroachment,

interference or impairment of your easement rights as depicted on Exhibit "A" to the Easement
Agreement, attached hereto as Exhibit 1 to these Requests and recorded as Instrument No.
570303.

ANSWER TO INTERROGATORY NO.8:

INTERROGATORY NO.9:

With regard to snow plowing andlor snow

removal on the road across Defendant Comettos' property, and which is the subject of this
litigation, please set forth in detail the following information:
(a)

What method or means of snow plowing andlor snow removal has occurred from

1999 through the winter of2006/2oo17
~£aw!J(rmcr..i
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(b)

What rights do you claim under the Easement Agreement recorded as Instrument

No. 570303 and attached hereto and incorporated herein by reference as Exhibit "1" to these
discovery requests relative to snow plow and snow removal activities?
(c)

With reference to your answer to the preceding subsection (b), identifY any and

each portiones) of the Easement Agreement recorded as Instrument No. 570303 and attached
hereto and incorporated herein by reference as Exhibit "2", which grants, conveys or otherwise
provides for the rights alleged by you in response to the preceding subsections of this
Interrogatory.
ANSWER TO INTERROGATORY NO.9:

INTERROGATORY NO. 10:

Please set forth in detail all facts, circumstances

and legal theories upon which you base your assertion contained in Paragraph 17 of the pleading
filed by you and entitled Request for Declaratory Judgment and Injunction in which you state
"Defendants Cometto did not duplicate the qualities of the old access road pursuant to Idaho
Code § 55-313."
ANSWER TO INTERROGATORY NO. 10:

INTERROGATORY NO. 11:

If it is your contention that Defendants Cometto

did not comply with the legal requirements ofIdaho Code § 55-313, when constructing the road
~ Law :Finn c>t1
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(a)

All facts and circumstances upon which you base your allegation that the

Defendants Cometto did not comply with the tenns, conditions, and requirements ofIdaho Code

§ 55-313 including all legal theories and factual circumstances upon which you base Hlese
claims.
(b)

The basis for you asserting such claims that Defendants Cometto did not comply

with Idaho Code § 55-313 in light of Plaintiffs and/or their predecessors consent to and
acceptance of the relocated easement as set forth and evidenced in the Easement Agreement
recorded as Instrument No. 570303 attached hereto as Exhibit "1".
(c)

The names, addresses and telephone numbers of all parties, individuals or entities

who Plaintiffs personally observed making alterations, modifications or revisions to the
easement road, which is the subject of this litigation since September 21, 2000.
(d)

A detailed description of the alterations, changes, or modifications made by

parties, individuals, or entities since September 21, 2000.
ANSWER TO INTERROGATORY NO. 11:

INTERROGATORY NO. 12:

With regard to your prayer for relief, Paragraph 1,

in which you state as follows: "That the Court declare a judgment that the wording of the
easement agreement means that the easement right of way across Defendant Comettos' property
extends for a distance of 15 feet to each side from the middle of the existing roadway". Please
!F1U1f1erstm Law jlnn Ciicl
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(a)

All facts and circumstances supporting such claim for relief.

(b)

All legal theories including all language interpretations of Exhibit "1" attached

hereto or the words contained therein upon which you base your claim to a 30-foot-wide
easement.
(c)

Any and all uses of said easement since September 21, 2000, which would

suggest, infer, imply or otherwise support a claim of easement 30 feet in width across Defendant
Comettos' property.

ANSWER TO INTERROGATORY NO. 12:

INTERROGATORY NO. 13:

As to Paragraph 3 of your prayer for relief

contained on page 10 of the pleading entitled Request for Declaratory Judgment and Injunction,
please set forth in detail the following infonnation:
(a)

All facts and circumstances supporting your claim that the Court should declare a

judgment that Defendants Cometto "were and are responsible for the location of their property
boundaries by surveyor otherwise when locating and constructing the replacement access road
pursuant to Idaho Code § 55-313".
(b)

All legal theories, legal authorities, case law, court rule, statutory authority,

regulatory or agency authority which support your allegation and claim for relief as contained in
Paragraph 3 of the prayer for relief on page 10 of the pleading filed by Plaintiffs entitled Request
:foat/ierstm LAw j"(nn chbl
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ANSWER TO INTERROGATORY NO. 13:

INTERROGATORY NO. 14:

With regard to Paragraph 4 of the prayer for relief

contained on page 10 of the pleading entitled Request for Declaratory Judgment and Injunction,
please set forth the following infonnation:
(a)

All facts and circumstances upon which you base your assertion that the Court

should declare and determine a judgment that Defendants Cometto were and are responsible for
and liable pursuant to Idaho Code § 55-313 for construction of the replacement access road to
similar standards of construction of the road Comettos moved, or to current Bonner County
private road standards.

(b)

Please set forth in detail all legal authority including case law, statutory authority,

and regulatory or agency authority, court rule or other legal basis upon which you support your
theory that the Defendants Cometto were required in 1997 to construct the road which is now the
subject of this litigation to Bonner County Private Road Standards as set forth in RC.R.C. Title
12, Chapter 23 (Ordinance No. 478 adopted and effective June 28, 2006).
(c)

If you assert that the easement, which is the subject of this litigation, was

required to have been constructed to some higher standard, please set forth in detail what
standard was to have been applied in 1997.
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(d)

If you assert in response to the preceding subsection (c) that Idaho Code § 55-313

sets forth a specific standard for replacement roads, such as the road constructed in 1997 and
which is the subject of this litigation, please set forth in detail the manner in which Judge
Michaud failed to or did not apply such standard in adjudicating these issues and ruling thereon
th

th

in Bonner County Case No. CV-97-01057 on September 9 and 10

,

1998.

ANSWER TO INTERROGATORY NO. 14:

INTERROGATORY NO. 15:

As to your prayer for relief, Paragraph 5, set forth

on page 10 of the pleading filed by you entitled Request for Declaratory Judgment and
Injunction, please set forth in detail the following:
(a)

All facts and circumstances upon which you base your claim for relief that the

Court enjoin Defendants Cometto and order the removal of dirt berms, cross ditches, storage and
storage materials, boulders or other obstructions.
(b)

With regard to your answer to the preceding subsection (a) please set forth in

detail the location of all such, dirt berms, materials, cross ditches, boulders or other obstructions
by reference to the access road sketch prepared by Richard C. Tucker, P.E. and attached as
Exhibit "A" to the Easement Agreement, which is attached hereto as Exhibit "1".
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Set forth all legal theories, case law, statutory authority, court rule, agency

regulation or other authority upon which you base your prayer for relief contained in Paragraph 5
set forth on pages 10 and 11 of the pleading entitled Request for Declaratory Judgment and
Injunction.
ANSWER TO INTERROGATORY NO. 15:

INTERROGATORY NO. 16:

As to your prayer for relief, Paragraph 6, set forth

on page 11 of the pleading filed by you entitled Request for Declaratory Judgment and
Injunction, please set forth in detail the following infonnation:
(a)

All facts and circumstances upon which you base your claim that the Court

should declare judgment entitling the Plaintiffs to construct a road upon Comettos' property in a
location different than the roadway as depicted upon and agreed to in the Easement Agreement
recorded as Instrument No. 570303 and attached hereto as Exhibit" 1".
(b)

Set forth all legal authorities including case law, court rule, statutory authority,

agency regulation or other legal basis or authority for the relief sought in Paragraph 6 referenced
above.
ANSWER TO INTERROGATORY NO. 16:
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INTERROGATORY NO. 17:

As to your prayer for relief, Paragraph 7, set forth

on page 11 of the pleading filed by you entitled Request for Declaratory Judgment and
Injunction, please set forth in detail the following information:
(a)

All facts and circumstances upon which you base your claim that Defendants

Cometto are required to improve the road which is the subject of this litigation so as to comply
with "similar construction standards of quality".

(b)

Please set forth in detail what you mean by the term "similar construction

standards of quality" as set forth in Paragraph 7 of the prayer for relief.
(c)

Please set forth all facts and circumstances upon which you base your claim that

the Defendants Cometto are required by Idaho law to construct the road, which is the subject of
this litigation to conform with Bonner County Private Road Standards as found at Exhibit "C" to
the Request for Declaratory Judgment and Injunction.
(d)

Please set forth all legal authority including case law, statutory authority, court

rule and/or agency regulation which supports, corroborates or tends to support the claims for
relief set forth in Paragraph 7 of the prayer for relief as set forth on page 11 of the Request for
Declaratory Judgment and Injunction.
ANSWER TO INTERROGATORY NO. 17:
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INTERROGATORY NO. 18:

As to your prayer for relief, Paragraph 8, set forth

on page 12 of the pleading filed by you entitled Request for Declaratory Judgment and
Injunction, please set forth in detail the following:
(a)

All facts and circumstances upon which you base your claim for relief that the

Court declare judgment entitling and awarding to the Plaintiffs the right to "maintain the
easement road to conform with the Bonner County Private Road Standards.
(b)

Please defme what is meant by, or what your understanding is of, the term

Bonner County Private Road Standards as set forth in Paragraph 8, referenced above.
(c)

Please set forth in detail all legal authority, including case law, statutory

authority, court rule and/or agency regulation which supports your contention that Plaintiffs are
entitled to judicial relief allowing them to construct, maintain or improve the road, which is the
subject of this litigation to Bonner County Private Road Standards as set forth in Bonner County
Ordinance No. 478 effective June 28, 2006.
ANSWER TO INTERROGATORY NO. 18:

INTERROGATORY NO. 19:

As to your prayer for relief, Paragraph 9, set forth

on page 12 of the pleading filed by you entitled Request for Declaratory Judgment and
Injunction, please set forth in detail the following:
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(a)

All facts and circumstances upon which you base your prayer for relief that

Paragraph 13 of the Easement Agreement attached hereto as Exhibit "A" is void and
unenforceable.

(b)

Set forth in detail all legal authority, case law, court rule, statutory authority

and/or agency regulation which supports your contention in your prayer for relief that Paragraph
13 of Exhibit "A" attached hereto is void and unenforceable.
ANSWER TO INTERROGATORY No'. 19:

INTERROGATORY NO. 20:

As to your prayer for relief, Paragraph 10, set forth

on page 12 of the pleading filed by you entitled Request for Declaratory Judgment and
Injunction, please set forth in detail the following:
(a)

All facts and circumstances upon which you base your claims set forth therein

including, but not limited to, your claim that the Court mandate the Defendants Cometto to
"reopen the former access road delineated on the Tucker report as the "abandoned access road".

(b)

Set forth all legal authority and legal theories including case law, court rule,

statutory authority and/or agency regulation which supports your allegations and prayer for relief
set forth in Paragraph 10 referenced above.
ANSWER TO INTERROGATORY NO. 20:
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~T'fERROGATORY

NO. 21:

If you have denied any of the Requests for

Admissions below, in whole or in part, please set forth in detail the basis for such denial
including all facts supporting such a response.
Ai~SWER TO INTERROGATORY

NO. 21:

These interrogatories are continuing and the Defendants reserve the right to
submit supplemental interrogatories upon receipt of the answers to the foregoing
interrogatories.

REQUESTS FOR ADMISSIONS
REQUEST FOR ADMISSION NO.1:

Please admit that the Plaintiff, Kathleen C.

Caldwell, is the same individual signator who executed the Easement Agreement recorded as
Instrument No. 570303 and attached hereto and incorporated herein by reference as Exhibit "1"
on January 31, 2000, before Terry Jensen, Notary Public.
RESPONSE TO REQUEST FOR ADMISSION NO.1:

REQUEST FOR ADMISSION NO.2:

Please admit that the Easement Agreement

attached hereto and incorporated herein by reference as Exhibit "I", is a true and accurate copy
of the document recorded with the Bonner County Recorder's office as Instrument No. 570303
on September 21, 2000.
RESPONSE TO REQUEST FOR ADMISSION NO.2:
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REQUEST FOR ADMISSION NO.3:

Please admit that the Easement Agreement

recorded as lnstnunent No. 570303 and attached hereto and incorporated herein by reference as
Exhibit "1" was of record and each Plaintiff was on actual or constructive notice of the terms
and conditions of Exhibit "1" at the time each Plaintiff acquired the real property, which is the
subject of this litigation.
RESPONSE TO REQUEST FOR ADMISSION NO.3:

REQUEST FOR ADMSSION NO.4:

Please admit that Exhibit "1" attached

hereto consisting of the Easement Agreement recorded as Instrument No. 570303 recorded with
the Bonner County Recorder's Office represents settlement of, and resolved all claims set forth
in, Bonner County Case No. CV-97-01057, Campbell v. Cometto, Bonner County Case No. CV98-867, David E. Crum and Bonnie Crum v. Cometto.
RESPONSE TO REQUEST FOR ADMISSION NO.4:

REQUEST FOR ADMISSION NO.5:

Please admit that in Bonner County Case

No. CV-97-01057 and Bonner County Case No. CV-98-867, the Defendants Cometto filed
Counterclaims in said case numbers asserting rights to relocation of the easement under Idaho
Code § 55-313.
RESPONSE TO REQUEST FOR ADMISSION NO.5:
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REQUEST FOR ADMISSION NO.6:

Please admit that Bonner County's Private

Road Standards Ordinance No. 478 adopted December, 2005, and effective June, 2006, and as
attached to your Request for Declaratory Judgment, has no legal application to that roadway
which is the subject of this litigation.
RESPONSE TO REQUEST FOR ADMISSION NO.6:

REQUEST FOR ADMISSION NO.7:

Please admit that the Bonner County

Private Roads Standards Ordinance No. 478 adopted December, 2005, and as attached to your
Request for Declaratory Judgment and Injunction, applies only to subdivisions or applications
for subdivisions in Bonner County after the effective date of June 28, 2006.
RESPONSE TO REQUEST FOR ADMISSION NO.7:

REQUEST FOR ADMISSION NO.8:

Please admit that the Bonner County

Private Roads Standards Ordinance No. 478 adopted December, 2005, and effective June, 2006,
and as attached to your Request for Declaratory Judgment and Injunction, applies only to the
construction of "new private roads built in Bonner County and existing private roads renovated
or reconstructed for subdivisions in Bonner County after June 28, 2006.
:F~ Law !fInn cI*
'lJanitfP. :Featmrstcn
'lJrent C. :Featherston>
Jeremy P. :Featlierston
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RESPONSE TO REQUEST FOR ADMISSION NO.8:
DEFENDANTS' FIRST SET OF INTERROGATORIES,
REQUESTS FOR ADMISSIONS and REQUESTS FOR
PRODUcnON OF DOCUMENTS PROPOUNDED TO
PLAINTIFFS - 19

REQUESTS FOR PRODUCTION OF DOCUMENTS
REQUEST FOR PRODUCTION NO 1:

Please produce true and correct copies of

each and every document, exhibit, photograph, diagram or other material you anticipate
presenting at trial and/or which you referred to in preparing your responses to the above
Interrogatories and Requests for Admissions and Request for Production of Documents.
REQUEST FOR PRODUCTION NO 2:

Please produce true and accurate copies of

all records, documents or other materials relative to each Plaintiff's purchase or acquisition of
the real property alleged in the Plaintiffs' Complaint. By this Request for Production you are to
produce true and accurate copies of all title reports, closing statements, preliminary title reports,
opinion letters, appraisals, deeds, mortgages, deeds of trust, promissory notes, maps, diagrams,
schematics, aerial photos, plat maps, records of survey, correspondence or other tangible
materials or documents of any sort relative to the Plaintiffs' purchase or acquisition of the real
property which is alleged in Plaintiffs'Complaint to be the dominant estate and served by the
easement across Defendants Comettos' property.
REQUEST FOR PRODUCTION NO 3:

Please

produce

all

reports,

notes,

diagrams, sketches, or other documents pertaining to any experts' analysis and opinion elicited
by Plaintiffs or expected to testify for Plaintiffs at trial or referenced in your response to
Interrogatory No.5.
~ £trw :Ffrm cht£
'Daniel P. :TtlJt!iuston
'Brent C. :TtlJt!ierston'
Juemy P. :TtlJtliuston
Sarufra J. 'I1Iruc{
sttp&n rr. 5nedifm
Jt.ftoT"M!p at lAw

1.13 S. Secona .:tVt!.
Sanapoint, /t!a!io 83864
(208} 263·6866

74'1: (208) 263-D400

... £iunsecf in

Itlalio &Wasliington

DEFENDANTS' FIRST SET OF l]\<JERROGATORlES,
REQUESTS FOR ADMISSIONS and REQUESTS FOR
PRODUCTION OF DOCUMENTS PROPOUNDED TO

PlAINTIFFS - 20

"

REQUEST FOR PRODUCTION NO.4:

Please produce all written or recorded

statements (whether electronically or otherwise) of any and all witnesses anticipated to be called
at trial and disclosed in response to Interrogatories Nos. 3 and 4.
REQUEST FOR PRODUCTION NO.5:

Please produce any documents referenced

to or relied upon in preparin~our responses to Interrogatories Nos. 7 through 21, inclusive.
DATED this

L4'ciay of April, 2008.

Attorney for Defendants

CERTIFICATE OF MAILING
~
I hereby certify that on the / <- day of April, 2008, I caused a true and correct copy of
the foregoing document to be served upon the following person in the following manner:
[)(.]
[ ]
[ ]
[ ]

Arthur B. Macomber, Esq.
408 E. Sherman Avenue, Suite 215
P.O. Box 5203
Coeur d'Alene, Idaho 83814

U.S. Mail, Postage Prepaid
Overnight Mail
Hand delivered
Facsimile No. (208) 664-9933

:~/
~ Law ~(rmchL
'lJankiP. :FeatFretston
'Brent C. :Featfierston·
Jtremy P. :Featlierston
SaMra J. 'Wruck
Steplien 'T. Sntdden
~tt(mU!!ls

DEFENDANTS' FIRST SET OF INTERROGATORIES,
REQUESTS FOR ADMISSIONS and REQUESTS FOR
PRODUCTION OF DOCUMENTS PROPOUNDED TO
PLAINTIFFS - 21
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EASEMENT AGREEMENT

I

FOR VALUABLE CONSIDERA nON, the receipt of which is " here y
cknowledged, this Easement Agreement (the "Agreement") is entered into effective M h
, , 1999, by "and between THOMAS W. and LORI M. COMETTO, husband and wife, (t e
, Comettos"). the JERRY L. CAMPBELL FAMll.Y TRUST, dated January 27, 19 3,
"Campbell"), the CRUM REVOCABLE TRUST ("Crum"). ARLAN L. LEM N
'''Lemen''), and KATHLEEN C. CALDWELL ("Caldwell").

,,

I

1. " The Comettos are the owners of the following real property (referred to
erein as the "Cometto Property"):

II

The Northeast Quarter of the Southeast Quarter of the
Northwest Quarter of Section 24, Township 59 North, Range 1
East, Boise Meridian, Bonner County, Idaho;

I

I
I

I
!
i

EXCEPT the East 200 Feet thereof.

\

AND the West 200 Feet of the Southeast Quarter of the
Southeast Quarter of the Northwest quarter of Section 24,
Township 59 North, Range 1 East, Boise Meridian, Bonner
County, Idaho.

II

2.
Campbell, whose mailing address is P.O. Box 457. Cayuga. Texas, 75832 is
, e owner of the following real property (referred to herein as the "Campbell Property"):
The East 200 feet of the Northeast Quarter of the Southeast
Quarter of the Northwest Quarter in Section 24, Township 59
North, Range 1 East, Boise Meridian, Bonner County, Idaho,
AND

II
I
I

I
I

The Southeast Quarter of the Southeast Quarter of the
Northwest Quarter of Section 24. Township 59 North. Range 1
East Boise Meridian, Bonner County. Idaho; EXCEPT the West
200 feet.

I
i

1

I
Ii
I

3.

Crum, whose mailing address is clo David E. and Bonnie K Crum, S. 19

t. Vernon Road, Spokane, Washington 99203, is the owner of the following real prope y
.

(eferred to herein as the "Crum Property"):
!
•
!
The Southwest Quarter of the Southwest Quarter of Section 19,
I
i
Township 59 North, Range 2 East, Boise Meridian, Bonner
County, Idaho.

i

!/IIItNmoa.iAal !fim

.u..,..-

'DaJJ 'P. 1•
,,.,,., C. !F..uunum •
~1lt1AfII

lJJ.s..s-JJfw.
S .......t. liJWJ '38'4
(1DIJ 26J·G/.60
!F~{2IM) t&J'(uOO

!

4. " Lemen, whose mailing address is 3490 E. Bethel Lane, Bloomington,

India~

~ 408 is the owner of the following real property (referred to herein as the "Lerner
~

operty"):

I

I

i
E' SI:MENT ACREltMENT - I

I

.- /£5"-

That portion of the East Half of the Southwest Quarter of
Section 19, Township 59 North, Range 2 East, Boise Meridian,
Bonner County, Idaho, lying South of the centerline of
Strawberry Creek; less the East 300 feet thereof.
:
5.
Caldwell, whose mailing address is P.O. Box 1004, Barrow, Ak 99723, i the
: owner of the following real property (referred to herein as "Caldwell Property"):
That part of the West Half of the Southeast Quarter of Section
19, Township 59 North, Range 2 East~ Boise Meridian, Bonner
County, Idaho, lying South of the centerline of Strawberry
Creek, and the East 300 feet of the East half of the Southwest
Quarter of Section 19, Township 59 North, Range 2 East, Boise
Meridian, Bonner County, Idaho, lying South of the centerline
of Strawberry Creek

!

6. '

The Comettos hereby make, convey and grant to Campbell, Crum, Le en,

I and Caldwell, an easement over and across the Cornetto Property, for the benefit of t eir
! respective properties. The Cometto Easement is located on the existing roadway w ich

i traverses the Cometto Property to the North of the "abandoned access Road," as depict
! Exhibit A attached hereto, which easement is believed to lie within the West thirty (30)
, the North' thirty (30) feet. and the East thirty (30) feet of the Cometto Property.
! Grantees or their successors or assigns shall not make any substantial modification to
easement without prior written consent of the Grantors or their successors or assigns.

!

7.

Campbell hereby makes, conveys and grants to Cometto, Crum, Lemen

! Caldwell, an easement thirty (30) feet in width over and across the Campbell Property

the
"Campbell Easement"), for the benefit of their respective properties. The Camp 11
I Easement is located on the existing roadway which traverses tbe Campbell Pro rty.
! Campbell hereby affIrms, makes, conveys and grants to Cornetto an existing easement for
I access to maintain; repair, replace, or improve the existing domestic water syste in
Strawberry Creek, and the accompanying water transmission line on, over, and across the
i above-described property owned by Campbell.
i

i

8.. Crum hereby makes, conveys and grants to Lemen and Caldwell, an ease ent
, over and across the Crum Property. (the "Crum Easement"), for the benefit of t eir
: respective properties. The Crum Easement is located on the existing roadway
ich
traverses the Crum Property.

I
I
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I
i

)

:
9.
. Lemen hereby makes, conveys and grants to Caldwell, an easement over an
ae,oss the Lemen Property, (the "Lemen Easement"), for the benefit of the Caldwel
pr! perty. The Lemen Easement is located on the existing roadway w hich traverses th
L I en Property.
I

,
10. ' The parties hereto do hereby grant an easement for underground utili
tr smission lines over and across the existing easement for ingress and egress, as describ

a I ve. The undersigned acknowledges there is no present utilities, but do grant an easemen
fo ' such use at such time as utilities are available to the above described properties.
i

.

11.
All easements granted in this Agreement are appurtenan t to and shal1
" h the respective properties, and shall be binding upon and inure to the benefit of th
su cessors, licensees, and transferees entitled thereof, including, witho ut limitation, an
tr ' sferees of a portion of the respective properties as a result of the subdivision of any sue
pr' perty.

12.
In the event that any dispute arises regarding the interpretation, application
br ch or enforcement of the provision of this Agreement, then the prevailing party in suc
di :pute shan be entitled to recover their attorney fees ~d costs incurred, including attorne
fe s and costs' incurred on appeal.

I

I

13.
The parties hereto agree to perpetually hold harmless the fee holders of th
se ' 'ent estate for any damages (property or personal) sustained by them, or their guests 0
a I nts while 'using the above described and granted easements on or across the servien
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C ' m R,ev~ble Living Trust

Crum Revocable Living Trust

B .: Davld~ Crum
Its Co-Trustee

By: Bonnie K. Crum
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Kathleen d Caldwell
I ~ 3/- (fD

Dated:

)
I

i

C
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I
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ty of Bonner

I

On this

2li.:;

)

of

&. ,1999, before me~~~ eF, a Notary

Pu lic in and for said State, personally appeared"

(fMAS ~d LORI M.

C METTO, husband and wife, known or identified to me"to be the persons whose names
ar subscribed to the within instrument, and acknowledged to me that they executed the
I

S~

TE OF

Ti?f1G.,fS

)
: ss

J£.

~L, ~ ia#t
;J ~. (

,,,,

day of )
,
before m
Public in and for sai State, personally appeared
AM BELL and
JU ITH E., CAMPBELL, CO" TRUSTEES OF THE JERRY L. CAMPBELL
F 'MILY TRUST, dated January 27, 1993, known or identified lome to be the persons

On this

N

w se names are subscribed to the foregoing instrument, and acknowledged to me that they
ex cuted the same as trustees on behalf of the Trust, and that the Trust executed the
fo : going instrument.
I

i

! IN WITNESS WHEREOF, I have hereunto set my band and affixed my official seal
the day and year in this certi~cate first above written.
~£4W!I1m
,n/4(!I. 1'UlUaenIDtl

,nt c. r"tkn'DII'
tl'D~ al 1:.4'111
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On this /q day of
,l-999: betore me~l.&..a:...s~~~:.!...:::!~:r«'f/
N tary Public in and for i State, pe na ly appeared DAVID W. CRUM and BON
~ CRUM, CO-TRUS
S OF THE CRUM REVOCABLE LIVING TRUST, kno
or' identified to me to be the persons whose names are subscribed to the foregoin
in~.[trrument, and acknowledged to me that they executed the same as trustees on behalf of th
T,pst, and that the Trust executed the foregoing instrument.
.

i

!

IN WITNESS WHEREOF, I have hereunto set my hand and affixed .mY'official seal
th ! day and year in this certificate first above written.
'
I

.

:

....
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: ss
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:;\I:
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On thls_
0
day of~"'~~" ~i"before me r- v~ ... <\ f\. b~'<'f\: , a Nota
P4 lie in and for said State, personally appear~'L.·· LEMAN; known or identified
to ~ me to be the person whose name is subscribed to the within instrument, and
, o~ledged to me that he executed the same.

ac:

' j ' '. ,

".I

:>' ';" " ' ~:~SS.WHE~OF, I have hereu?to set my hand and affixed my official seal
J ,"

th day·and.year in thIs certlficate first above wntten.
I",

'

..

. 1 :: ' ~ 'J:! ,;: '.t
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Notary Public - ~
Residing at ~~!;'iI E c.. . .; ... b.~ ~ ~'V
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S

TE OF IDAHO

I

:

C I nty of Bonner
I

;

)

ss

)

~1~~~
/
OnthislL~f
,t9~eforeme~"¥~- ,aNotary

P . lie in and for said State, person Iy appeared KATHLEEN C. ~ known or
id tified to me to be the person whose name is subscribed to the-witJUi1i'RSlffiment, and
ac owledged to me that she ex.ecuted the same.
I
I

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal
th . day and year in this certificate first above written.
.

No

Pu ic - State of Idaho_ _

'ReSidingat#~vr

My Commission expires41../t,; ~
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Arthur B. Macomber
Attorney at Law
408 E. Sherman Avenue, Suite 215
Coeur d'Alene, ID 83814
Telephone: 208-664-4700
Facsimile: 208-664-9933
State Bar #7370
Attorney for Plaintiff

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, AND IN AND FOR THE COUNTY OF BONNER
DAVID L. CALDWELL and KATHY
C. CALDWELL, husband and wife;
LA WRENCE L. SEILER AND
THERESA L. SEILER, husband and
wife; PATRICIA ST. ANGELO;
Plaintiffs,

vs

THOMAS W. COMETTO and LORI
M. COMETTO, husband and wife; and
DOES 1-5,
Defendants.

)
)
)
)

)
)
)
)
)
)
)
)

Case No: CV-07-01744

PLAINTIFF'S RESPONSES TO
DEFENDANTS' REQUEST FOR
ANSWERS FOR FIRST SET OF
INTERROGATORIES, REQUEST
FOR ADMISSIONS, AND
REQUEST FOR PRODUCTION OF
DOCUMENTS PROPOUNDED TO
PLAINTIFFS.

)
)
)
)

COMES NOW DAVID L. CALDWELL and KATHY C. CALDWELL, et aI, by
and through their attorney of record, Arthur B. Macomber, and in response to
Defendants' First Set ofInterrogatories, Request for Admissions, and Request for
Production of Documents propounded to Plaintiffs on or about April 1, 2008, answering
and responding as follows:
Responding party has not fully completed their investigation of the facts relating
to this case, has not fuUy completed their discovery in this action, and has not completed
Answer to Defendant's ROGS, request for admissions,
and request for production of documents.- Caldwell v. Cometto

-/9~-
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b

1/

their preparation for trial. All of the answers contained herein are based only upon such
information and documents that are presently available to and specifically known to this
responding party and they disclose only those contentions that presently occur to such
responding party. It is anticipated that further discovery, independent investigation, legal
research and analysis will supply additional facts, add meaning to the known facts, as
well as establish entirely new factual conclusions and legal contentions, all of which may
lead to substantial additions to, changes in, and variation from the contentions herein set
forth.
The following interrogatory responses are given without prejudice to responding
party's right to produce evidence of any subsequently discovered fact or facts that this
responding party may later recall. Responding party accordingly reserves the right,
although declines the obligation, to change any and all answers herein as additional facts
are ascertained, analysis is made, legal research is completed and contentions are made.
The answers contained herein are made in a good faith effort to supply as much factual
information and as much specification of legal contentions as is presently known but
should in no way be to the prejudice to this responding party in relation to further
discover, research or analysis.

ANSWERS TO INTERROGATORIES

INTERROGATORY NO.1: Please state the full name, current address and
telephone number of the person(s) answering these interrogatories; and the full name,
current address and telephone number of any person(s) assisting in answering these
interrogatories.

ANSWERS TO INTERROGATORY NO.1: Responding party objects to this
interrogatory. State Bar Ethics Rules require all correspondence be directed through
Plaintiffs' attorney of record, Arthur B. Macomber, 408 E. Sherman Ave, Ste 215, Coeur
d'Alene, Idaho, 83814.
Answer to Defendant's ROGS, request for admissions,
and request for production of documents.- Caldwell v. Cometto
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:

INTERROGATORY NO.2: Please state the name, address, and telephone
number of each and every person known to you or your attorney who has any knowledge
of, or who purports to have any knowledge of, any of the facts of this case. By this
interrogatory we seek the names, address, and telephone numbers of all individuals who
have any knowledge of any fact applicable to both damages and liability or the relief
sought in your pleadings.

ANSWERS TO INTERROGATORY NO.2: Responding party objects to this
interrogatory on the grounds it is overly broad and unduly burdensome. It is impossible
for the Plaintiffs to recall everyone that has crossed this road since 1997 when the road
was relocated. Without waiving said objection, Plaintiff can name the parties to this case,
and Bruce Beebe, 441 Shadows Rest, Sandpoint, Idaho, 83864, at telephone number:
208-304-0360 and Steve Phelps, PO Box 721, Pend O'Reille, Idaho, 83852, at telephone
number: 208-290-3615; as two (2) persons who have knowledge of this case.

INTERROGATORY NO.3: Please state the names, addresses, and telephone
numbers of all witnesses who will he called at the trial of this case.

ANSWERS TO INTERROGATORY NO.3: Responding party objects to this
interrogatory because the witnesses are not yet due and a pretrial schedule has not been
released from the Court. Plaintiff will disclose according to the Court's schedule,
because these fact and opinions are still being gathered, thus Defendant's request is
premature.

INTERROGATORY NO.4: With respect to the witnesses who will be called at
the trial of this case, please state the subject matter and the facts who which [sic] will
testifY.

ANSWERS TO INTERROGATORY NO 4: Please refer to the answer for
Interrogatory #3.
Answer to Defendant's ROGS, request for admissions,
and request for production of documents.- Caldwell v. Cometto
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INTERROGATORY NO.5: Have you, your attorney, or any person, firm or
corporation acting on your behalf, consulted with or engaged any experts in connection

with this litigation? If so, please state their names and addresses and, for each, please
state the following:
(a)

The name and address of the school or university where the expert
received special education or training in this field, the dates when she/he
attended each school or university and the name or description of each
degree she/he received, including the date when each was received, and
the name of the school from where received;

(b)

Did the expert test, analyze or examine any physical evidence related to
this litigation? If so, during what dates did the expert make the test,
analysis or examination and did anyone assist himlher?

(c)

State the subject matter on which the expert is expected to testify?

(d)

Were any opinions or conclusions reached by the expert? If so, please
state the facts, conclusions, and opinions to which the expert is expected to
testify;

(e)

What is the name or other means of identification, and address of the
person who has present custody of each item that was tested, analyzed, or
examined?

(f)

Did the expert submit or prepare a report or preliminary report either in
writing or orally? If so, please state the date the report or reports were
submitted, the name or other identification of the person to whom this
report was submitted, and the name and address of the person who has
present custody of the same; and

(g)

Pursuant to Idaho Rule of Evidence 705, set forth all underlying facts or
information provided to or obtained by each and every expert the
Defendant will call as an expert witness in this matter;

Answer to Defendant's ROGS, request for admissions,
and request for production of documents.- Caldwell v. Cornetto
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(h)

State whether such potential witness will base hislher testimony solely on
infonnation as to the facts supplied or provided to herlhim by others; and

(i)

State whether such potential witness will base hislher testimony solely on
infonnation as to the facts supplied or provided to herlhim by others; and

G)

Please set forth and describe each and every fl:ict and each and every
document, item, photograph, or other tangible object supplied or made
available to such potential witnesses.

ANSWERS TO INTERROGATORY NO 5: Plaintiff objects to this ten (10)
part interrogatory, and counts it as ten (10) interrogatories. Without waiving said
objection, and for interrogatory subsections (a) through 0), please refer to the answer for
Interrogatory # 3.

INTERROGATORY NO 6: Please describe each document, object, or thing
which will be introduced or utilized as an exhibit at the time of trial of the above action
including in your answer the following infonnation:
(a)

A description of the document or article, whether now prepared or
intended to be prepared, for identification;

(b)

A general description of the contents of the exhibit or proposed exhibit;

(c)

The fact or facts to be proved by use of the exhibit, or the relevance of
which is felt to justify the use of the exhibit.

ANSWERS TO INTERROGATORY NO.6: Responding party objects to this
interrogatory because the information sought is protected from discovery by the attorney
work product doctrine. Exhibits are not prepared and are not due until fourteen (14) days
before the trial. Plaintiff will submit an exhibit list in accordance with the Court's pretrial scheduling order.
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INTERROGATORY NO.7: Please set forth in detail a description of the
following:
(a)

The factual basis for your claims alleged against the Defendants Cometto,
specifying each claim, cause of action or legal theory on which you allege
the Defendants Cometto are liable, responsible, or otherwise subject to
judgment by the District Court;

(b)

Set forth in detail all remedies, whether equitable or legal, sought by
Plaintiffs in their Complaint describing in detail each remedy sought and
its relationship to the factual allegations set forth in Subsection (a) above.

ANSWER TO INTERROGATORY NO.7: Plaintiff objects to this two (2)
part interrogatory, and counts this as two (2) questions. Without waiving said objection,
for Interrogatory subsections (a) and (b), please refer to Statement of Facts in the Request
for Declaratory Judgment to Quiet Title and Injunction filed on October 17, 2007.

INTERROGATORY NO.8: If you contend or assert in this litigation any claim
against the Defendants for encroachment, impairment, or interference with your easement
rights, please set forth in detail the follows: [sic]
(a)

Under what legal authority, premise or record easement agreement do you
claim such rights alleged to have been impaired, interfered with or
encroached upon?

(b)

Set forth the dates, times, period or span of time and all facts constituting
each instance of alleged encroachment, interference or impairment of your
easement rights.

( c)

Set forth in detail a description of the location of any alleged
encroachment, interference or impairment of your easement rights as
depicted on Exhibit "A" to the Easement Agreement, attached hereto as
Exhibit 1 to these Requests and recorded as Instrument No. 570303.

Answer to Defendant's ROGS, request for admissions,
and request for production of documents.- Caldwell v. Cometto

-191-

6

ANSWER TO INTERROGATORY NO.8: Plaintiff objects to this three (3)
part interrogatory, and counts it as three (3) questions. Further, Plaintiff objects because
the interrogatory requires Plaintiffs to reach a legal conclusion. Further, and without
waiving said objections, please refer to Statement of Facts in the Request for Declaratory
Judgment to Quiet Title and Injunction filed on October 17, 2007.

INTERROGATORY NO.9: With regard to snow plowing and/or snow
removal on the road across Defendant Comettos' property, and which is the subject of
this litigation, please set forth in detail the following infonnation:
(a)

What method or means of snow plowing andlor snow removal has
occurred from 1999 through the winter of 2006/20077

(b)

What rights do you claim under the Easement Agreement recorded as
Instrument No. 570303 and attached hereto and incorporated herein by
reference as Exhibit "I" to those discovery requests relative to snow plow
and snow removal activities?

(c)

With reference to your answer to the preceding subsection (b)~ identify
any and each portiones) of the Easement Agreement recorded as
Instrument No. 570303 and attached hereto and incorporated herein by
reference as Exhibit "2", which grants, conveys or otherwise provides for
the rights alleged by you in response to the preceding subsections of this
Interrogatory.

ANSWER TO INTERROGATORY NO.9: Plaintiff objects to this three (3)
part interrogatory, and counts this as three (3) questions. Without waiving said objection,
Plaintiff states the following:
(a)

Responding party has used two (2) plow trucks, one (1) being a threequarter (3/4) ton Suburban and the other a much larger FWD truck used by
county road maintenance departments. Responding party also used a
snow blower truck for operations late in the season when snow
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accumulations prevented the plows from being affective. A small
bulldozer and a backhoe are used primarily for spot work.
(b)

Responding party claims the right to maintain the easement through the
Cometto property that will allow the use of any snow plowing equipment
that can be used on the rest of the road. Bottleneck points such as that
created by Cometto results in the closure ofthe entire road.

(c)

In paragraph 6 of the Easement Agreement, Instrument No. 570303, the
Comettos have conveyed and granted to the "Caldwells an easement over
and across the Cometto Property for the benefit of their respective
properties." This statement gives the Caldwells the right to access their
property through this easement and to maintain the easement under Idaho
law. During the winter months, the only way to access the property with
passenger cars and trucks is to use snow removal equipment to clear the
road. If the road is not suitable for snow removal equipment, Plaintiffs'
properties cannot be accessed without the use of a snowmobile, thus
forcing the road to be closed, interfering with Plaintiffs' rights.

INTERROGATORY NO. to: Please set forth in detail all facts, circumstances
and legal theories upon which you base your assertion contained in Paragraph 17 of the
pleading filed by you and entitled Request for Declaratory Judgment and Injunction in
which you state "Defendants Cometto did not duplicate the qualities of the old access
road pursuant to Idaho Code § 55-313."
ANSWER TO INTERROGATORY NO. 10: Plaintiff objects because the
question requires a legal conclusion as to the applicable theories. Idaho Code § 55-313
states any changes made "must be made in such a manner as not to obstruct motor vehicle
travel." Responding party cannot adequately plow the current easement road during the
winter due to Defendants obstructions of motor vehicle travel. Large trucks or
emergency vehicles would not be able to travel this road to gain access to any parcel that
Answer to Defendant's ROGS, request for admissions,
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must use this easement road for access to their property. The creation of the new road,
with ninety (90) degree comers, and the presence of brush and trees next to the roadway
surface are features of the new road that are completely different from the old road.
Further, Cometto's cross-ditching of the new road unduly hampers normal usage of the
road.

INTERROGATORY NO. 11: Ifit is your contention that Defendants Cometto
did not comply with the legal requirements of Idaho Code § 55-313, when constructing
the road which is depicted in Exhibit "1" attached hereto, please set forth in detail the
following:
(a)

All facts and circumstances upon which you base your allegation that the
Defendants Cometto did not comply with the terms, conditions, and
requirements of Idaho Code § 55-313 including all legal theories and
factual circumstances upon which you base these claims.

(b)

The basis for you asserting such claims that Defendants Cometto did not
comply with Idaho Code § 55-313 in light of Plaintiffs and/or their
predecessors consent to and acceptance of the relocated easement as set
forth and evidenced in the Easement Agreement recorded as Instrument
No. 570303 attached hereto as Exhibit "1".

(c)

The names, addresses and telephone numbers of all parties, individuals or
entities who Plaintiffs personally observed making alterations,
modifications or revisions to the easement road, which is the subject of
this litigation since September 21,2000.

(d)

A detailed description of the alterations, changes, or modifications made
by parties, individuals, or entities since September 21,2000.

ANSWER TO INTERROGATORY NO 11: Plaintiff objects to this four (4)
part interrogatory, and counts this as four (4) separate questions.

Answer to Defendant's ROGS, request for admissions,
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(a)

Responding party objects because this interrogatory seeks to discover the
thought processes of counsel by asking for counsel's identification of his
assessment of Plaintiffs allegations as to materiality followed by a
demand for disclosure of the underlying facts supporting his
determination. By obtaining this information propounding party will have
discovered the relationship between the base facts of the case and
counsel's approach thereto. It is the linkage between facts, the defenses
selected, and counsel's identification of allegations as material that
provides the impermissible insight into an attorney's reasoning and
thought processes. Without waiving this objection, Idaho Code § 55-313
speaks for itself.

(b)

Responding party objects because this interrogatory seeks to discover the
thought processes of counsel by asking for counsel's identification of his
assessment of Plaintiffs allegations as to materiality followed by a
demand for disclosure of the underlying facts supporting his
determination. By obtaining this information propounding party will have
discovered the relationship between the base facts of the case and
counsel's approach thereto. It is the linkage between facts, the defenses
selected, and counsel's identification of allegations as material that
provides the impermissible insight into an attorney's reasoning and
thought processes. Basing his objection on these grounds, responding
party refuses to answer this interrogatory.

(c)

Responding party objects to the interrogatory because it is burdensome
and oppressive in that it requires responding party to state potential
witnesses that have not been completely developed and has not been
requested by the Court's pretrial order.

(d)

Responding party objects to this interrogatory because it is unduly
burdensome and oppressive; in addition, Defendants have better
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knowledge of these facts due to Defendants denying Plaintiffs the
authorization to fix the road.

INTERROGATORY NO. 12: With regard to your prayer for relief, Paragraph
I, in which you state as follows: "That the Court declare a judgment that the wording of
the easement agreement means that the easement right of way across Defendant
Comettos' property extends for a distance of 15 feet to each side of the middle of the
existing roadway." Please set forth in detail the following:
(a)

All facts and circumstances supporting such claim for relief.

(b)

All legal theories including all language interpretations of Exhibit" 1"
attached hereto or the words contained therein upon which you base your
claim to a 3D-foot-wide easement.

(c)

Any and all uses of said easement since September 21,2000, which would
suggest, infer, imply, or otherwise support a claim of easement 30 feet in
width across Defendant Comettos' property.

ANSWER TO INTERROGATORY NO 12: Plaintiff objects to this three (3)
part question, and counts it as three (3) separate interrogatories.
(a)

Responding party objects because this interrogatory seeks to discover the
thought processes of counsel by asking for counsel's identification of his
assessment ofPlaintifPs allegations as to materiality followed by a
demand for disclosure of the underlying facts supporting his
determination. By obtaining this information propounding party will have
discovered the relationship between the base facts of the case and
counsel's approach thereto. It is the linkage between facts, the defenses
selected, and counsel's identification of allegations as material that
provides the impermissible insight into an attorney's reasoning and
thought processes. Without waiving this objection, Plaintiffs state the
Easement Agreement language is vague and unsupportive of Defendants'
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niggardly interpretation, and circumstances at the formation of the
Easement Agreement indicate a thirty (30) foot wide easement was
contemplated by the parties.
(b)

Plaintiff objects because this inquiry requires Plaintiffs to reach a legal
conclusion about what theories may be applicable. Responding party
objects because this interrogatory seeks to discover the thought processes
of counsel by asking for counsel's identification of his assessment of
Plaintiffs allegations as to materiality followed by a demand for
disclosure of the underlying facts supporting his determination. By
obtaining this information propounding party will have discovered the
relationship between the base facts of the case and counsel's approach
thereto. It is the linkage between facts, the defenses selected, and
counsel's identification of allegations as material that provides the
impermissible insight into an attorney's reasoning and thought processes.
Basing his objection on these grounds, responding party refuses to answer
this interrogatory.

(c)

The easement is for the "'benefit of the respective properties," and
Plaintiffs' use of large trucks, including the 2007-2008 winter damages to
Plaintiff s snow removal equipment due to Defendant's trees, rock and dirt
berm walls, and personal property storage interfered with Plaintiffs' use.

INTERROGATORY NO. 13: As to Paragraph 3 of your prayer for relief
contained on page 10 of the pleading entitled Request for Declaratory Judgment and
Injunction, please set forth in detail the following information:
(a)

All facts and circumstances supporting your claim that the Court should
declare a judgment that Defendants Cometto "were and are responsible for
the location of their property boundaries by surveyor otherwise when
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locating and constructing the replacement access road pursuant to Idaho
Code § 55-313."
(b)

All legal theories, legal authorities, case law, court rule, statutory
authority, regulatory or agency authority which support your allegation
and claim for relief as contained in Paragraph 3 of the prayer for relief on
page 10 of the pleading filed by Plaintiffs entitled Request for Declaratory
Judgment and Injunction.

ANSWER TO INTERROGATORY NO 13: Plaintiff objects to this two (2)
part question, and counts it as two (2) questions.
(a)

Responding party objects to this interrogatory on the grounds that it seeks
a legal conclusion that is required to be decided by the trier of fact in this
matter. Without waiving these objections, Plaintiff notes the Easement
Agreement Defendants signed states the new road is within thirty (30) feet
of Defendants' property boundaries, thus Plaintiffs' statement is selfevident, unless Defendants proffer a third-party entity responsible for
locating Defendants' property boundaries prior to the road's construction,
or unless Defendants admit they have no idea where they built their road
in relation to their property boundaries.

(b)

Responding party objects because this interrogatory seeks to discover the
thought processes of counsel by asking for counsel's identification of his
assessment of Plaintiff's allegations as to materiality followed by a
demand for disclosure of the underlying facts supporting his
determination. By obtaining this information propounding party will have
discovered the relationship between the base facts of the case and
counsel's approach thereto. It is the linkage between facts, the defenses
selected, and counsel's identification of allegations as material that
provides the impermissible insight into an attorney's reasoning and
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thought processes. Basing his objection on these grounds, responding
party refuses to answer this interrogatory.

INTERROGATORY NO. 14: With regard to Paragraph 4 of the prayer for
relief contained on page 10 of the pleading entitled Request for Declatory Judgment and
Injunction, please set forth the following information:
(a)

All facts and circumstances upon which you base your assertion that the
Court should declare and determine a judgment that Defendant Cometto
were and are responsible for and liable pursuant to Idaho Code § 55-313
for construction of the replacement access road to similar standards of
construction of the road Comettos moved, or to current Bonner County
private road standards. [sic]

(b)

Please set forth in detail all legal authority including case law, statutory
authority, and regulatory or agency authority, court rule or other legal
basis upon which you support your theory that the Defendants Cometto
were required in 1997 to construct the road which is now the subj ect of
this litigation to Bonner County Private Road Standards as set forth in
B.C.R.C. Title 12, Chapter 23 (Ordinance No. 478 adopted and effective
June 28, 2006).

(c)

If you assert that the easement, which is the subject of this litigation, was
required to have been constructed to some higher standard, please set forth
in detail what standard was to have been applied in 1997.

(d)

If you assert in response to the preceding subsection (c) that Idaho Code §
55-313 sets forth a specific standard for replacement roads, such as the
road constructed in 1997 and which is the subject of this litigation, please
set forth in detail the manner in which Judge Michaud failed to or did not
apply such standard in adjudicating these issues and ruling thereon in
Bonner County Case No. CV-97-01057 on September 9 th and lO t\ 1998.
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ANSWER TO INTERROGATORY NO 14: Plaintiff objects to this four (4)
part question, and counts it as four (4) questions.
(a)

Responding party objects to this interrogatory on the grounds that it seeks
a legal conclusion that is required to be decided by the trier of fact in this
matter.

(b)

Responding party objects to this interrogatory on the basis that it calls for
a purely legal conclusion, and that it invades the attorney work product
privilege.

(c)

Responding party objects because this interrogatory seeks to discover the
thought processes of counsel by asking for counsel's identification of his
assessment of Plaintiffs allegations as to materiality followed by a
demand for disclosure of the underlying facts supporting his
determination. By obtaining this information propounding party will have
discovered the relationship between the base facts of the case and
counsel's approach thereto. It is the linkage between facts, the defenses
selected, and counsel's identification of allegations as material that
provides the impermissible insight into an attorney's reasoning and
thought processes. Without waiving the objection on these grounds,
responding party states the "higber standard" was at least the physical
width and condition of the old road.

(d)

Responding party objects to this interrogatory discovery is continuing.
Without waiving this objection, Plaintiff does not believe the 1997 Court's
evaluation of the new road was as compared to the old road, but only as to
the new road as a road itself Further, the judgment rendered was an Idaho
judgment that the Easement Agreement was a sufficient and detailed
document stating the parties' rights and obligations in a land conveyance
document, and that the easements physical dimensions were discernable
from that paper record, which Plaintiffs do not believe is the case.

Answer to Defendant's ROGS, request for admissions,
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INTERROGATORY NO. 15: As to your prayer for relief, Paragraph 5, set
forth on page 10 of the pleading filed by you entitled Request for Declaratory Judgment
and Injunction, please set forth in detail the following:
(a)

All facts and circumstances upon which you base your claim for relief that
the court enjoin Defendants Cornetto and order the removal of dirt berms,
cross ditches, storage and storage materials, boulders or other obstructions.

(b)

With regard to your answer to the preceding subsection (a) please set forth
in detail the location of all such, dirt berms, materials, cross ditches,
boulders or other obstructions by reference to the access road sketch
prepared by Richard C. Tucker, P.E. and attached as Exhibit "a" to the
Easement Agreement, which is attached hereto as Exhibit "I."

(c)

Set forth all legal theories, case law, statutory authority, court rule, agency
regulation or other authority upon which you base your prayer for relief
contained in Paragraph 5 set forth on pages 10 and 11 of the pleading
entitled Request for Declatory Judgment and Injunction.

ANSWER TO INTERROGATORY NO 15: Plaintiff objects to this three (3)
part interrogatory, and counts it as three (3) interrogatories.
(a)

Responding party objects because this interrogatory seeks to discover the
thought processes of counsel by asking for counsel's identification of his
assessment of Plaintiffs allegations as to materiality followed by a
demand for disclosure of the underlying facts supporting his
determination. By obtaining this information propounding party will have
discovered the relationship between the base facts of the case and
counsel's approach thereto. It is the linkage between facts, the defenses
selected, and counsel's identification of allegations as material that
provides the impermissible insight into an attorney's reasoning and
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thought processes. Basing his objection on these grounds, responding
party refuses to answer this interrogatory.
(b)

For Interrogatory subpart (b); responding party objects to this
interrogatory on the grounds that the limit of 40 specially prepared
interrogatories, including subparts, have been exceeded pursuant to Idaho
Rules Civil Procedure § 33(a)(3).

(c)

For Interrogatory subpart (c); responding party objects to this
interrogatory on the grounds that the limit of 40 specially prepared
interrogatories, including subparts, have been exceeded pursuant to Idaho
Rules Civil Procedure § 33(a)(3).

INTERROGATORY NO. 16: As to your prayer for relief, Paragraph 6, set
forth on page 11 of the pleading filed by you entitled Request for Declaratory Judgment
and Injunction, please set forth in detail the following information:
(a)

All facts and circumstances upon which you base your claim that the
Court should declare judgment entitling the Plaintiffs to construct a road
upon Comettos' property in a location than the roadway as depicted upon
and agreed to in the Easement Agreement recorded as Instrument No.
570303 and attached hereto as Exhibit "1".

(b)

Set forth all legal authorities including case law, court rule, statUtory
authority, agency regulation or other legal basis or authority for the relief
sought in Paragraph 6·referenced above.

ANSWER TO INTERROGATORY NO 16: For Interrogatory subparts (a) and
(b); responding party objects to this interrogatory on the grounds that the limit of 40
specially prepared interrogatories, including subparts, have been exceeded pursuant to
Idaho Rules Civil Procedure § 33(a)(3).
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INTERROGATORY NO. 17: As to your prayer for relief, Paragraph 7, set
forth on page II of the pleading filed by you entitled Request for Declaratory Judgment
and Injunction, please set forth in detail the following information:
(a)

All facts and circumstances upon which you base your claim that
Defendants Cometto are required to improve the road which is the subject
of this litigation so as to comply with "similar construction standards of
quality".

(b)

Please set forth in detail what you mean by the term "similar construction
standards of quality" as set forth in Paragraph 7 of the prayer for relief.

(c)

Please set forth all facts and circumstances upon which you base your
claim that the Defendants Cometto are required by Idaho law to construct
the road, which is the subject of this litigation to conform with Bonner
county Private Road Standards as found at Exhibit "c' to the Request for
Declaratory Judgment and Injunction.

(d)

Please set forth all legal authority including case law, statutory authority,
court rule andlor agency regulation which supports, corroborates or tends
to support the claims for relief set forth in Paragraph 7 of the prayer for
relief as set forth on page 11 of the Request for Declaratory Judgment and
. Injunction.

ANSWER TO INTERROGATORY NO 17: For Interrogatory subparts (a), (b),
(c), and (d); responding party objects to this interrogatory on the grounds that the limit of
40 specially prepared interrogatories, including subparts, have been exceeded pursuant to
Idaho Rules Civil Procedure § 33(a)(3).

INTERROGATORY NO. 18: As to your prayer for relief, Paragraph 8, set
forth on page 12 of the pleading filed by you entitled Request for Declaratory Judgment
and Injunction, please set forth in detail the following:
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(a)

All facts and circumstances upon which you base your claim for reIiefthat
the Court declare judgment entitling and awarding to the Plaintiffs the
right to "maintain the easement road to conform with the Bonner County
Private Road Standards.

(b)

Please define what is meant by, or what your understanding is of, the term
Bonner County Private Road Standards as set forth in Paragraph 8,
referenced above.

(c)

Please set forth in detail all legal authority, including case law, statutory
authority, court rule and/or agency regulation which supports your
contention that Plaintiffs are entitled to judicial relief allowing them to
construct, maintain or improve the road, which is the subject of this
litigation to Bonner County Private Road Standards as set forth in Bonner
County Ordinance No. 478 effective June 28, 2006.

ANSWER TO INTERROGATORY NO 18: For Interrogatory subparts (a),
(b), and (c); responding party objects to this interrogatory on the grounds that the limit of
40 specially prepared interrogatories, including subparts, have been exceeded pursuant to
Idaho Rules Civil Procedure § 33(a)(3).

INTERROGATORY NO. 19: As to your prayer for relief, Paragraph 9, set
forth on page 12 of the pleading filed by you entitled Request for Declaratory Judgment
and Injunction, please set forth in detail the following:
(a)

All facts and circumstances upon which you base your prayer for relief
that Paragraph 13 of the Easement Agreement attached hereto as Exhibit
"A" is void and unenforceable.

(b)

Set forth in detail all legal authority, case law, court rule, statutory
authority andlor agency regulation which support your contention in your
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prayer for relief that Paragraph 13 of Exhibit "A" attached here to is void
and unenforceable.
ANSWER TO INTERROGATORY NO 19: For Interrogatory subparts (a) and

(b); responding party objects to this interrogatory on the grounds that the limit of 40
specially prepared interrogatories, including subparts, have been exceeded pursuant to
Idaho Rules Civil Procedure § 33(a)(3).

INTERROGATORY NO. 20: As to your prayer for relief, Paragraph 10, set
forth on page 12 of the pleading filed by you entitled Request for Declaratory Judgment
and Injunction, please set forth in detail the following:
(a)

All facts and circumstances upon which you base your claims set forth
therein including, but not limited to, your claim that the Court mandate the
Defendants Cornetto to "reopen the fonner access road delineated on the
Tucker report as the "abandoned access road" [sic].

(b)

Set forth all legal authority and legal theories including case law, court
rule, statutory authority andlor agency regulation which supports your
allegations and prayer for relief set forth in Paragraph 10 referenced
above.

ANSWER TO INTERROGATORY NO 20: For Interrogatory subparts (a) and

(b); responding party objects to this interrogatory on the grounds that the limit of 40
specially prepared interrogatories, including subparts, have been exceeded pursuant to
Idaho Rules Civil Procedure § 33(a)(3).

INTERROGATORY NO. 21: If you have denied any of the Requests for
Admissions below, in whole or in part, please set forth in detail the basis for such denial
including all facts supporting such a response.
ANSWER TO INTERROGATORY NO 21: For Interrogatory subparts (a)
and (b); responding party objects to this interrogatory on the grounds that the limit of 40
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specially prepared interrogatories, including subparts, have been exceeded pursuant to
Idaho Rules Civil Procedure § 33(a)(3).

ANSWERS TO REQUESTS FOR ADMISSIONS

REQUEST FOR ADMISSION NO.1: Please admit that the Plaintiff, Kathleen
C. Caldwell, is the same individual signator who executed the Easement Agreement
recorded as Instrument No. 570303 and attached hereto and incorporated herein by
referenced as Exhibit "1" on January 31, 2000, before Terry Jensen, Notary Public.

RESPONSE TO REQUEST FOR ADMISSION NO.1: Admit.

REQUEST FOR ADMISSION NO.2: Please admit that the Easement
Agreement attached hereto and incorporated herein by reference as Exhibit" 1", is a true
and accurate copy of the document recorded with the Bonner County Recorder's office as
Instrument No. 570303 on September 21,2000.

RESPONSE TO ADMISSION NO.2: Admit.

REQUEST FOR ADMISSION NO.3: Please admit that the Easement
Agreement recorded as Instrument No. 570303 and attached hereto and incorporated
herein by reference as Exhibit" 1" was of record and each Plaintiff was on actual or
constructive notice of the tenns and conditions of Exhibit "1" at the time each Plaintiff
acquired the real property, which is the subject of this litigation.

RESPONSE FOR ADMISSION NO.3: Admit Plaintiffs were on constructive
notice of the vague and incomplete Easement Agreement.

REQUEST FOR ADMISSION NO.4: Please admit that Exhibit "1" attached
hereto consisting of the Easement Agreement recorded as Instrument No. 570303
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recorded with the Bonner County Recorder's Office represents settlement of, and
resolved all claims set forth in, Bonner County Case No. CV-97-0l057, Campbell v.
Cometto, Bonner County Case No. CV -98-867, David E. Crum and Bonnie Crum v.
Cometto.

RESPONSE FOR ADMISSION NO.4: Plaintiff lacks sufficient information to
admit or deny the truth of this Request, but note that this litigation is a result of claims
arising from the incomplete nature of the settlement in the two (2) old cases. Discovery
is continuing.

REQUEST FOR ADMISSION NO.5: Please admit that in Bonner County
Case No. CV-97-01057 and Bonner County Case No. CV-98-867, the Defendants
Cornetto filed Counterclaims in said case numbers asserting rights to relocation of the
easements under Idaho Code § 55-313.

RESPONSE FOR ADMISSION NO.5: Plaintiffs lack sufficient information to
admit or deny the truth of this Request. Discovery is continuing.

REQUEST FOR ADMISSION NO.6: Please admit that Bonner County
Private Roads Standards Ordinance No. 478 adopted December, 2005, and effective June,
2006, and as attached to your Request for Declaratory Judgment and Injunction, has no
legal application to that roadway which is the subject of this litigation.

RESPONSE FOR ADMISSION NO.6: Plaintiffs lack sufficient infonnation to
admit or deny the truth of this Request. Discovery is continuing.

REQUEST FOR ADMISSION NO.7: Please admit that the Bonner County
Private Roads Standards Ordinance No. 478 adopted December, 2005, and as attached to
your Request for Declaratory Judgment and Injunction, applies only to subdivisions or
applications for subdivisions in Bonner County after the effective date of June 28, 2006.

RESPONSE FOR ADMISSION NO.7: Admit. Discovery is continuing.
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REQUEST FOR ADMISSION NO.8: Please admit that the Bonner County
Private Roads Standards Ordinance No. 478 adopted December, 2005, and effective June,

2006, and as attached to your Request for Declaratory Judgment and Injunction, applies
only to the construction of "new private roads built in Bonner County and existing private
roads renovated or reconstructed for subdivisions in Bonner County after June 28, 2006.

RESPONSE FOR ADMISSION NO.8: Responding party objects to this
admission because it is unintelligible due to the lack of a closing quotation mark.

ANSWERS FOR REQUESTS FOR PRODUCTION OF DOCUMENTS

REQUEST FOR PRODUCTION NO.1: Please produce true and correct
copies of each and every document, exhibit, photograph, diagram or other material you
anticipate presenting at trial and/or which you referred to in preparing your responses to
the above Interrogatories and Requests for Admissions and Request for Production of
Documents.

ANSWER TO REQUEST FOR PRODUCTION NO 1: Responding party
objects to this request for production because the infonnation sought is protected from
discovery by the attorney work product doctrine. Exhibits are not prepared and are not
due until fourteen (14) days before the trial. Plaintiff will submit an exhibit list in
accordance with the Court's pre-trial scheduling order.

REQUEST FOR PRODUCTION NO.2: Please produce true and accurate
copies of all records, documents or other materials relative to each Plaintiffs purchase or
acquisition of the real property alleged in the Plaintiffs' Complaint. By this Request for
Answer to Defendant's ROGS, request for admissions,
and request for production of documents.- Caldwell v. Cometto
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Production you are to produce true and accurate copies of all title reports, closing
statements, preliminary title reports, opinion letters, appraisals, deeds, mortgages, deeds
of trust, promissory notes, maps, diagrams, schematics, aerial photos, plat maps, records
of survey, correspondence or other tangible materials or documents of any sort relative to
the Plaintiffs' purchase or acquisition of the real property which is alleged in Plaintiffs'
Complaint to be the dominant estate and served by the easement across Defendants
Comettos' property.

ANSWER TO REQUEST FOR PRODUCTION NO 2: Plaintiff objects that
this request is burdensome and oppressive, and irrelevant to action's claims,
counterclaims, and defenses. Please specify information you wish to discover with this
extremely broad request.

REQUEST FOR PRODUCTION NO.3: Please produce all reports, notes,
diagrams, sketches, or other documents pertaining to any experts' analysis and opinion
elicited by Plaintiffs or expected to testify for Plaintiffs at trial or referenced in your
response to Interrogatory No.5.

ANSWER TO REQUEST FOR PRODUCTION NO 3: Please reference
Exhibit "E" to Plaintiffs Request for Declaratory Judgment to Quiet Title and Injunction.

REQUEST FOR PRODUCTION NO.4: Please produce all written or recorded
statements (whether electronically or otherwise) of any and all witnesses anticipated to be
called at trial and disclosed in response to Interrogatories Nos. 3 and 4.

ANSWER TO REQUEST FOR PRODUCTION NO 4: Plaintiff objects as
this request is premature, as witnesses are not yet determined and no depositions or
statements have been procured beyond Affidavits previously presented with pleadings.
Discovery is continuing.

Answer to Defendant's ROGS, request for admissions,
and request for production of documents.- Caldwell v. Cometto
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REQUEST FOR PRODUCTION NO.5: Please produce any documents
referenced to or relied upon in preparing your responses to Interrogatories Nos. 7 through
21, inclusive.
ANSWER TO REQUEST FOR PRODUCTION NO 5:
1.

Easement Agreement (Defendant's already have it)

2.

Plaintiff s Complaint (Defendant's already have it)

3.

Trial Transcript (September 10, 1998, District Court of the First Judicial
District, State of Idaho, County of Bonner) from 1997 case (Campbell v.
Cometto). (Enclosed with this Request for Production)

DATED this __ day of _ _ , 2008.

Arthur B. Macomber
Attorney at Law

Answer to Defendant's ROGS, request for admissions,
and request for production of documents.- Caldwell v. Cometto
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VERIFICATION
STATE OF IDAHO

)

County of Bonner

) ss
)

DAVID L. CALDWELL, being sworn, having read the foregoing, says that the
facts set forth herein are accurate and complete to the best of his knowledge and belief.

~ /.~--------------~LDWELL
Subscribed and Sworn to me
day of ~ 2008.

thiS.;;;w

Residing at:

()/~

My Commission Expires:

'8:/a3.1a s-:
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CERTIFICATE OF SERVICE

1 am familiar with my firm's capability to hand-deliver and deliver by facsimile
doctunents and its practice of placing its daily mail, with first-class postage prepaid
thereon, in a designated area for deposit in a U.S. mailbox in the City of Coeur d'Alene,
Idaho, after the close of the day's business. On the date shown below, I served:
PLAINTIFF'S RESPONSES TO DEFENDANTS' REQUEST FOR ANSWERS
FOR FIRST SET OF INTERROGATORIES, REQUESTS FOR ADMISSIONS,
AND REQUEST FOR PRODUCTION OF DOCUMENTS PROPOUNDED BY
PLAINTIFFS.

Brent C. Featherston
Featherston Law Firm, Chtd.
113 South Second Avenue
Sandpoint, ID 83864
Telephone: 208-263-6866
Facsimile: 208-263-0400

'} ... - ..... ,. ':'.~. ''':''. :.:.: . .
j

" \. ,:;" ,.. ;'

A B y personally placing a true copy in ~ first-class U.S. Mailbox in Coeur
2:Jne Idaho addressed to the addressees) set forth herein above on the
day of ~, 2008.
_ _ By personally delivering a true copy of thereof to the person(s) at the
,2008.
addressees) set forth herein above on the
day of
_ _ By personally faxing a true copy thereof to the person(s) at the facsimile
telephone number for that party.
I declare under penalty of perjury that the foregoing is true and correct. Executed
on th~ day of

Obj

,2008.

ir#~
dYPel

Paralegal to Arthur B. Macomber

Answer to Defendant's ROGS, request for admissions,
and request for production of documents.- Caldwell v. Cometto
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:caw i~(rm

C l i t £ - - - - - - - - --.J"
'lJanie( P. :Featherston
fJ3rent C. :Featherston*
Jeremg P. :Featherston

May 9, 2008

Stephen To Snetftfen
Sarufra J. 'Wruck.
~sat.lAw

Via Facsimile No. (208) 664-9933
Arthur B. Macomber, Esq.
408 East Sherman Avenue, Suite 215
P.O. Box 5203
Coeur d'Alene, Idaho 83814
Re:

Caldwell, et al. v. Cometto - Plaintiffs' Responses to Defendants' First Set of
Interrogatories, Requests for Admissions and Requests for Production of Documents

Dear Mr. Macomber:
I have reviewed the Plaintiffs' Responses to Defendants' First Set of Interrogatories, Requests for
Admissions and Requests for Production ofDocumeIits. The responses are incomplete. You raise
objections that are not founded in fact or in law, or supported by rule. The purpose of this
correspondence is to provide you with one week to amend the responses and provide adequate responses
as required by court rule. Thereafter, my clients will be proceeding with a Motion to Compel and
Request for Sanctions pursuant to rule.
I will address the answers by reference to the enumerated requests as follows :
Intenogatory No.1 - The interrogatory requests that you identify by full name, address and telephone
number those parties who are assisting in the answering of the interrogatories. It is incumbent, therefore,
in response to that interrogatory, for you to identify exactly who was involved in formulating the
responses to Defendants' First Set of Interrogatories, Requests for Admissions and Requests for
Production of Documents. As you are well aware, you represent in this matter five (5) different
individuals who are named parties. The interrogatory requests you to identify which parties participated
in the answers, as well as any agents, representatives, family members or others who may have been
delegated the role or duty of answering the interrogatories.
Objections must be based upon the Idaho Rules of Civil Procedure or Idaho Rules of Evidence. You
have cited neither and have refused to respond to the question on the basis of "State Bar Ethics Rules"
without explanation. That answer is both non-responsive and fails to state an objection to justify the
non-response.
Intenogatory No.2 asks you to identify the names, addresses and telephone numbers of individuals who
have knowledge of the facts of this case applicable to both damages, liability or the relief sought in your
pleadings. I presume from your earlier position stated in court proceedings that you or your clients must
know the factual basis for your clients' claims and the relief you are seeking. As a result, you are
obligated under that response to provide the identity of the individuals known to you who have facts or
information beneficial or detrimental to your clients' claims.
II
(1(\

• Licensetf I tfaho & 'Wasfiington
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Your response cites that the request is unduly burdensome and overly broad. If that were a legitimate
objection, then by your logic, applicable parties could never determine who may have facts or
infonnation relevant to the claims or relief being sought. You have not raised a legitimate objection and
it is incumbent upon you to provide a complete list of those individuals with knowledge of the facts
supporting both liability and/or damages or relief sought in your pleadings.
Interrogatory Nos. 3, 4, 5 and 6 ask the Plaintiffs to specifically identify witnesses to be called at trial
and the substance of their anticipated testimony, identifY expert witnesses and the substance and/or basis
for their testimony and to identifY exhibits, documents or articles which may be introduced or utilized as
exhibits or in support of testimony at trial.
To all four interrogatories, your response raises an objection citing that the court's Uniform Pretrial
Order and asserting that you are not required to provide answers to these interrogatories until those
Pretrial Order deadlines are reached.
There is no basis for this objection. The Uniform Pretrial Order does not override or dictate the
schedule upon which discovery is completed or answers as to be provided to discovery. This
"objection" is not based on the Civil Rules or Rules of Evidence and it is quite simply frivolous since
any practicing attorney should be well aware the process of discovery should and does occur months
prior to trial, not days. Please provide complete and thorough responses to all of the above-identified
interrogatories.
You have additionally raised in response to Interrogatory No.5 that there are multiple subparts that you
are counting as a 10-part interrogatory. I have been over this issue previously, and the courts have
consistently ruled otherwise. Please be aware and refer your attention to Rule 33 of the Federal Rules of
Civil Procedure, which mirrors I.R.C.P. Rule 33. In 1993 the Federal Rules Committee Notes reflect
that revisions were made to Rule 33 adding the limitation on interrogatories as seen in Federal Rule 33
and I.R.C.P. 33. In doing so, the Committee noted as follows:
Parties cannot evade this presumptive limitation to the device of joining as
subparts questions that seek information about discrete, separate subjects.
However, a question asking about communications of a particular type
should be treated as a single interrogatory even though it requests that the
time, place, persons, present, and contents be stated separately for each
such communication.
Please note that this rule and the committee notes are equally applicable to the interrogatories and
specifically Interrogatory No.5, which asks you and your clients to identify experts by their name and
address, expertise, the substance of any testing or analysis perfonned by them, etc. It is clear that these
subparts are all integrally related to the main interrogatory. These are subparts which are integrally
related to each other and are, therefore, not discrete, separate subjects.

Arthur B.Macomber, Esq.
May 9, 2008
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Interrogatory No.7, with regard to your objection as a two-part interrogatory, please see the preceding
section. Further, you have provided no answer to the Interrogatory except by referencing the pleadings
filed with the Court. This is an inadequate response. The interrogatory requests specific information.
Please answer it as your clients are required to by rule.
Interrogatory No.8. - With regard to the multiple subpart objection, please see the preceding discussion.
Further, you have raised an objection that it calls for a legal conclusion and have referred to the
pleadings filed with the court. That latter response is not responsive to the interrogatory, which calls for
a specific answer.
As to the objection that the interrogatory inquires as to legal conclusions, a party is entitled to pose
interrogatories which probe the factual and legal basis for the opposing party's claims. Furthermore,
Interrogatory No.8, does not request your clients to respond with a legal conclusion. The interrogatory
as phrased requests your clients to identify on what legal premise or right or recorded easement or
agreement they base any claims of impaired, interfered with or encroached upon easement rights and
then to identify the manner in which their rights have been impaired, interfered with or encroached upon
in subparts (b) and (c). In other words, the request as phrased does not call for a legal conclusion but
merely probes the factual basis of your clients' claims. Your response is inadequate.
Interrogatory No.9 - With regard to the multiple subparts' objection, please refer to the discussion
above.
Interrogatory No.1 0 - Your objection asserts that the interrogatory calls for a legal conclusion. Again,
you have misconstrued the interrogatory, which asks that your client identify all of the facts and
circumstances or legal basis upon which they assert in paragraph 17 of their Complaint that the
Comettos have in manner violated Idaho Code § 55-313. Please provide a complete and adequate
response without reservation df objections.
Interrogatory No. 11 asserts multiple subparts. Please refer to the preceding discussion. Answer to
Interrogatory No. 11 subpart (a) purportedly asserts attorney work product. Please refer carefully to
subpart (a) of the interrogatory as propounded. It again asks for your clients to set forth the facts and
circumstances upon which they base their allegation that the Defendants did not comply with Idaho
Code § 55-313. The interrogatory as phrased does not request or inquire into work product and the
objection is not well founded.
Subpart (b) you appear to again assert a work product or attorney client privilege. Please refer carefully
to subpart (b) which asks for your clients to articulate the basis for their claims the Comettos did not
comply with Idaho Code § 55-313 specifically in light of the Plaintiffs' consent and acceptance to the
relocated easement under signature contained in Instrument No. 570303. Nothing in that interrogatory
requests for counsel's thought process or assessment of the case. It specifically asks for the Plaintiffs to
respond by articulating in what manner the Defendants have violated Idaho law and to articulate facts

B. Macomber, Esq.
9,2008
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and circumstances to substantiate their claim. Please respond and provide adequate answers to the
interrogatory.
Interrogatory No. 1I (c) you have refused to answer and provided no objection recognized by court rule.
Your objection seems to be that it would create too much work for you or your clients to respond. That,
of course, is not recognized by court rules or the Rules of Evidence as an objection or basis for not
responding. Furthermore, to the extent your objection is based upon the Court's Uniform Pretrial Order,
please refer to the discussion above in which it is clear that the Court's Unifonn Pretrial Order does not
dictate or override the Rules of Civil Procedure and discovery protocol. Interrogatory No. lied) you
have refused to respond stating that it is unduly burdensome and oppressive and have argued that it is
the Defendants' obligation to have knowledge of these facts, not the Plaintiffs'. Again, this is not a
basis for objection and an appropriate response is required under the rules.
Interrogatory Nos. 12, 13,14, 15, 16, 17,18, 19,20 and 21 you have again raised subparts and the forty
(40) interrogatory limitation as a basis for objecting to the interrogatories. Please refer to the discussion
above and the Rules Committee Notes. Each of those respective interrogatories inquire into separate
subject matters for which the subparts ask you to break out your responses to the subject matter. They
are not multiple interrogatories contained within one enumerated request. As a result, you have failed to
respond in a timely fashion to Interrogatories 12 through 21, inclusive, with any basis for objection.
Additionally, to the extent that you have raised objections asserting attorney-client privilege, attorney
work product or an objection that Plaintiffs are asked to reach a legal conclusion in response to
Interrogatories 12 through 21, please refer carefully to each interrogatory. They are drafted in such a
manner as to call for your clients, the Plaintiffs, to identify all facts and circumstances upon which they
base their claims and upon which the assertions contained in their petition filed with the Court are based.
They are not interrogatories which inquire into your thought processes, as their counsel, nor do they
inquire into attorney-client privilege. You have failed to identify either such privilege or the manner in
which it is invaded by the interrogatories as phrased.
Additionally, each interrogatory is drafted so as to request articulation by your clients of the factual
basis of their claims and assertions as set forth in the petition filed with the Court. They do not ask the
Plaintiffs to reach or opine as to any legal conclusion. Therefore, that is not a legitimate objection to the
interrogatories as phrased. Please provide complete and adequate answers without reservation of
objections as stated in your answers to date.
Please note that your clients were also asked to respond to several Requests for Admissions. In response
to Request for Admission Nos. 4, 5 and 6, your clients have failed to answer citing that they lack
sufficient information to admit or deny the truth of the admission. Please note that I.R.C.P. Rule 36(a)
provides that as to each matter to which an admission is requested, your clients are required to set forth
separately an answer admitting or denying the truth of the facts asserted in the request. Specifically, the
rule provides in pertinent part as follows:

"
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The answer shall specifically deny the matter or set forth in detail the
reasons why the answering party cannot truthfully admit or deny the
matter. A denial shall fairly meet the substance of the requested
admission and when good faith requires that a party qualify the answer or
deny only a part of the matter of which an admission is requested, the
party shall specify so much of it as is true and qualify or deny the
remainder. An answering party may not give Jack of information or
knowledge as a reason for failure to admit or deny unless the party
states that the party has made reasonable inquiry and that the information
known or readily obtainable by the party is insufficient to enable the party
to admit or deny.
I.R.C.P. 36(a)(2007)
Your clients have failed to admit or deny Requests for Admission Nos. 4, 5, and 6, and have failed to
comply with Rule 36(a) by setting forth a legitimate basis for failing to answer and stating the
reasonable inquiry made by you or your clients. Therefore, these Requests for Admissions are hereafter
deemed admitted. You will note that the rule requires an adequate and complete response to be provided
within thirty (30) days. Those thirty (30) days have elapsed and the Requests for Admission Nos. 4,5
and 6 are by operation of rule deemed admitted.
Request for Production No.1 called for you to produce all documents and materials anticipated to be
presented at trial or upon which you based or referred to in preparation of your answers to the set of
discovery. You have objected to it and claim an attorney work product doctrine, which has no
application under these circumstances. Your clients are required to produce the documents they intend
to present at trial. Further, you have asserted that you are not required until fourteen (14) days prior to
trial under the Court's Unifonn Pretrial Order to produce documents. This, again, is not a basis for
objection. Please amend your answer and provide the documents immediately.
Request for Production No.2 - This request asks each of the Plaintiffs to produce materials, documents
and records related to their purchase and/or acquisition and depiction of the properties which they claim
are served by the easement which is directly at issue in this litigation. Your response is to object
claiming that that is a burdensome and oppressive request and irrelevant to the actions. Again, I suggest
that you look carefully at how the Rules of Evidence and Civil Procedure apply to discovery. My clients
are entitled to discovery matters which are not only relevant, but matters which may not be admissible
but could lead to relevant and admissible testimony or evidence. Furthennore, I cannot image anything
more relevant to the litigation at hand concerning your clients' claim of easement rights across my
clients' properties than to be able to review the Plaintiffs' records, title reports, closing statements and
other documents concerning their purchase and acquisition of the real property which is claimed to be
the dominant estate served by the easement. It is not an extremely broad request. It is very specific and
gives numerous examples. Please read the request again and respond accordingly.

Arthur B. Macomber, Esq.
May 9, 2008
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Request for Production No.3 is a specific request related to identification and production of expert
witness testimony, their reports, opinions, and supporting documentation. You have not responded at all
to the request as phrased.
Request for Production No.4 inquires into written or recorded statements of witnesses and cross
references Interrogatories Nos. 3 and 4. You have objected claiming that this is a premature request.
You have not provided a foundation or factual or legal basis for that objection. It is puzzling that
Plaintiffs are still trying to determine what their case is based upon seven (7) months after filing this
lawsuit, but that is not a basis for objection or non-response to discovery. You are required by rule to
provide that information and the Defendants are entitled to it in order to prepare for trial in early
September.
Request for production No.5 asks you to produce specific documents pertaining to or supporting your
answers to the Interrogatories. You have not provided specific or complete answers and they are
required.
.
Finally, Mr. Macomber, you have failed to sign the answers to discovery, though your client did appear
to sign them before a notary public. 'This is a direct violation of several Rules of Civil Procedure.
Specifically, all objections must be signed by counsel and as well all answers to discovery must be
signed by counsel of record. See 1.R.C.P. 26(f)(2007). Please note that subsection (2) provides that a
certification made in violation of Rule 26(f) requires the Court to impose a sanction upon that party or
counsel, including fees incurred. You must comply with the rule in order to avoid that sanction.
Given the utter disregard on your and your clients' part to the Idaho Rules of Civil Procedure, I have no
other choice but to request that you provide complete and unabridged answers to the discovery and each
subpart of the discovery by Friday, May 16, 2008. Thereafter, I will proceed with a Motion to Compel
and request sanctions.
Thank you for your attention to this matter.

Attorney at Law

BCF/c1s
Enclosure
cc:
Mr. and Mrs. Tom Cometto

1993 Amendments
Purpose of Revision. The purpose of this revision is to reduce the frequency all..d
increase the efficiency of interrogatory practice. The revision is based on experi ence with
local rules. For ease of reference, subdivision (a) is divided into two subdivisions and the
remaining subdivisions renumbered.
Subdivision (a). Revision of this subdivision limits interrogatory practice. Because Rule
26(a)(1)-(3) requires disclosure of much of the information previously obtained by this
form of discovery, there should be less occasion to use it. Experience in over half of the
district courts has confirmed that limitations on the number of interrogatories are useful
and manageable. Moreover, because the device can be costly and may be used as a means
of harassment, it is desirable to subject its use to the control of the court consistent with
the principles stated in Rule 26(b)(2), particularly in multi-party cases where it has not
been unusual for the same interrogatory to be propounded to a party by more than one of
its adversaries.
Each party is allowed to serve 25 interrogatories upon any other party, but must secure
leave of court (or a stipulation from the opposing party) to serve a larger number. Parties
cannot evade this presumptive limitation through the device of joining as "subparts"
questions that seek information about discrete separate sUbjects. However, a question
asking about communications of a particular type should be treated as a single
interrogatory even though it requests that the time, place, persons present, and contents be
stated separately for each such communication.
As with the number of depositions authorized by Rule 30, leave to serve additional
interrogatories is to be allowed when consistent with Rule 26(b )(2). The aim is not to
prevent needed discovery, but to provide judicial scrutiny before parties make potentially
excessive use of this discovery device. In many cases it will be appropriate for the court
to permit a larger number of interrogatories in the scheduling order entered under Rule
16(b).
Unless leave of court is obtained, interrogatories may not be served prior to the meeting
of the parties under Rule 26(f).
When a case with outstanding interrogatories exceeding the number permitted by this rule
is removed to federal court, the interrogating party must seek leave allowing the
additional interrogatories, specify which twenty-five are to be answered, or resubmit
interrogatories that comply with the rule. Moreover, under Rule 26(d), the time for
response would be measured from the date of the parties' meeting under Rule 26(f). See
Rule 81 (c), providing that these rules govern procedures after removal.
Subdivision (b). A separate subdivision is made of the former second paragraph of
subdivision (a). Language is added to paragraph (1) of this subdivision to emphasize the
duty of the responding party to provide full answers to the extent not objectionable. If, for
example, an interrogatory seeking information about numerous facilities or products is
deemed objectionable, but an interrogatory seeking information about a lesser number of

)

facilities or products would not have been objectionable, the interrogatory shoul d be
answered with respect to the latter even though an objection is raised as to the balance of
the facilities or products. Similarly, the fact that additional time may be needed t:o
respond to some questions (or to some aspects of questions) should not justify a delay in
responding to those questions (or other aspects of questions) that can be answered within
the prescribed time.
Paragraph (4) is added to make clear that objections must be specifically justified, and
that unstated or untimely grounds for objection ordinarily are waived. Note also the
provisions of revised Rule 26(b)(5), which require a responding party to indicate when it
is withholding information under a claim of privilege or as trial preparation materials.
These provisions should be read in light of Rule 26(g), authorizing the court to impose
sanctions on a party and attorney making an unfounded objection to an intelTogatory.
Subdivisions (c) and (d). The provisions of former subdivisions (b) and (c) are
renumbered.

Federal Rules of Civil Procedure Rule 33

~~/L~/~OO~

~~:~b

21:18564

B

MACOMBER LAW

or

'lE
I

1;

t.

~

taw Office of Arthur B. Macomber
40R F.ast Sherman AvemJc, Suite 215
~t Offit.:c:

May 15,2008

Box 5203

,-ocur d'Alene. rclaho 8;814
T~~lcphone,

2()8.6(j4-4700

101l·free: 866-511-1. son

Brent C. Featherston
Featherston Law Firm, Chtd.
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CaldweU v. Cornetto: Your letter dated May 9 on Plaintiffs Responses

Dear Mr. Featherston,
I am in receipt of your letter dated May 9 in which you demand I respond to multiple
objections to my client's Answers to Intem>gatories.
Your six-page letter raises several issues that deserve addressing, and I have been
resea.t'Ching the auswe.r5 you require. Because of the numerous subparts to your Request
for Answers to Interrogatories, Requests for Admissions, and Requests for Production of
Documentst I would like another week to respond to your concerns.
I appreciate yoUt' consideration.
If you agree to this minor ~sion, please sign below and return this to my office my
facsimile.

Thank you for your understAnding.

~
Arthur B. Macomber

Attorney at Law
Cc:

David Caldwell, et aI.

I agree to this extension of time until May 23.

Brent Featherston. Defendant's Counsel
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